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PROCEEDI NGS
9:20 a.m

HEARI NG OFFI CER FAY: We're on the
record.

PRESI DI NG MEMBER KEESE: Good nor ni ng.
I"'mBill Keese and pleased to be here again. | am
now chairing this Commttee on siting with action
taken by the Energy Conmi ssion about ten days ago.

Conmi ssi oner Janes Boyd has been
appoi nted nunber two on this Committee and will be
participating in the future. He is chairing a
t wo- day wor kshop in Sacramento today.

| was not here two weeks ago when this
hearing on the air issue ended abruptly. | want
to apol ogi ze for the way that occurred, and
would I'ike to let you know that the Governor's
O fice personally apol ogi zed for the process that
took place to Conm ssioner More, who | earned
about it nonments before the hearing ended. And to
me, who didn't learn about it until a new
Conmi ssi oner had been appointed. That is not the
process the Governor's O fice goes through. They
apol ogi ze.

So we have to live with it. It was very

unfortunate that that hearing had to be
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interrupted in the manner it did. W will start
again where that hearing left off. M. Fay wll
handl e it because he was here participating at
that time. We'Ill be as flexible as we can in
handl i ng this issue.

M. Fay.

HEARI NG OFFI CER FAY: Thank you,

Conmi ssioner. A few prelimnary matters. Today
we begin -- well, we continue with our hearing on
air quality and public health. When we |left off

i ntervenor CAPE was cross-exam ning the staff
panel . And when we start again they will pick up
again on that.

This hearing was noticed by witten
noti ce sent out February 13th, and indicated the
various dates for the process as far as we can
anticipate it. It also included an attachnment A
that can serve as your agenda, however, there have
been a few changes to that. And so there is a
nore current agenda in back. And I've given it to
the parties.

Later changes include after we finish
t he cross-exam nation and recross, as necessary,
on air quality and public health. And then take

the CAPE wi tnesses on that topic, we're going to
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have a brief rebuttal fromstaff on the issue of
hydrazi ne versus carbohydrazi de use at the plant.
That was di scussed previously when we were dealing
with hazardous materials. And then we'll nove to
| and use, the topic of land use.

Tonmorrow we' Il begin with, assum ng that
we finish |land use today, the first topic will be
soi|l and water resources tonorrow, followed by
visual resources. And if we conplete all those,
we' Il begin our scheduling conference.

We do have Thursday, March 14th, to use
if necessary, if things go too |ate.

I just want to nmention for the parties
t hat subsequent to the last hearing CAPE filed a
request for a subpoena, and we received witten
argunent fromthe various parties on that matter
And the Conmmittee denied the subpoena. And so
CAPE Wi ll resune with cross-exam nation of the
staff panel and with wi tnesses that they have
previously identified.

Any other prelimnary matters before we
get started? M. Hol nmes.

M5. HOLMES: Two prelimnary matters.
First, it's ny understanding fromtalking with the

parties that nobody has any cross-exam nation of
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Dr. Greenberg on the carbohydrazi de versus
hydrazine use. So it might be nore efficient to
sinmply take that first and rel ease him since he
doesn't need to be here for the rest of the
heari ngs.

The second issue has to do with the fact
that staff would Iike to ask sonme questions that
are really in the nature of soil and water
rebuttal questions of M. Wlley while he is here.

In Duke's prefiled testinony on soil and
wat er resources they indicated that there are
[imtations on water use that are inposed by
virtue of the Air District's permtting
conditions. And as M. Wlley is here today, |
t hought it would be an appropriate tine, rather
t han maki ng hi m come back another day, to ask him
guesti ons about what those permit limts are and
how t hey work with respect to duct firing.

It's ny understanding that the parties
don't have an objection to staff asking those
guesti ons today.

HEARI NG OFFI CER FAY: |Is there any
objection to staff addressing those questions?

MR HARRIS: No, there's not. There is

one additional matter for the applicant and that
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woul d be our hydrazi ne versus carbohydrazi de
testinmony, as well. But that, as well as staff's,
can be marked as exhibits and accepted as
testinony under decl aration today.

HEARI NG OFFI CER FAY: Okay. Wy don't
we -- Ms. Holnes, would it work for M. Wlley to
be questioned when and after you conduct your
rebuttal ?

M5. HOLMES: It woul d probably be
easiest for us if M. Wlley were to testify at
the conclusion of staff's presentation. But that
does break up the air quality section, since CAPE
hasn't finished yet.

As long as CAPE is finished by two, it's
nmy understanding that he could testify as late as
that. But, again, our preference would be to have
himtestify when the staff panel on air quality is
fini shed.

| guess that didn't make sense. Staff
isinthe mddle of testifying on air quality. At
t he concl usion of that, ny understanding is the
Committee will turn to CAPE and have CAPE testify
on air quality and public health.

M. WIlley could provide his question on

permt limtations, his answers to nmy questions on
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permt limtations either at the conclusion of
staff's air quality/public health testinony, or at
the conclusion of all of the air quality/public
health testinony, that is when CAPE is finished.

HEARI NG OFFI CER FAY: Okay. | think if
CAPE will indulge us, I'd like to do it at the
conclusion of the staff's presentation. Kind of
keep that together. Does that work?

MS. CHURNEY: That's fine, M. Fay, yes.

HEARI NG OFFI CER FAY: (Ckay.

M5. CHURNEY: Yes, and | have a few
additional issues, as well.

HEARI NG OFFI CER FAY: Yes.

M5. CHURNEY: On the agenda that was
just passed out this nmorning | noticed that you
i ndicated 45 mnutes for CAPE s testinony on air
quality/public health. And actually we had an
hour and 55 mnutes |left of what we had originally
estimated. So, | don't know that we'll use all of
that tinme, but | do believe that we have reserved
that rmuch time, which [arger than the 45 m nutes
i ndi cat ed.

HEARI NG OFFI CER FAY: Okay, | think that
estimate was a result of a revision we received

some time ago fromyou, but we'll be flexible on
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t hat .

M5. CHURNEY: No, you didn't receive it
fromus. | can assure you of that.

Secondly, just so that you're aware and
it's on the record, we have filed a petition for
reconsi deration and a petition for full Conm ssion
hearing with respect to our subpoena request.

That was sent for filing on Friday, so
it may not have hit your desk. But | did want you
to be aware of that.

And finally I, once again, have been
left off the service list. | just received a
revised service list and ny nanme and address are
not there. So, if you're the person to notify,
I"mgiving you notice. But | can send a note to
Maggi e Read, as well.

HEARI NG OFFI CER FAY: (kay, that woul d
hel p, thank you. W apol ogi ze for the oversight.
Yes.

MR HARRIS: | wasn't clear on CAPE s
hour and 55 minutes. Ws that for their continued
cross, or for their direct?

M5. CHURNEY: No, that's for direct.

HEARI NG OFFI CER FAY: This agenda is

only for a guideline and we certainly hope people
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don't feel the need to exhaust all the tinme that's
been allotted to them

Al right. Any other prelimnary
matters then? GCkay, 1'd like to adopt Ms. Hol nes’
suggesti on and have M. G eenberg's testinony
i ntroduced, and the applicant's, as well. Do you
want to nove that in, M Harris.

MR HARRIS: | would nove into --
actually have it nmarked as an exhibit and noved
into evidence, the filing nade by Duke on the 15th
related to the two issues we tal ked about.

HEARI NG OFFI CER FAY: And what is the
topi c of that document?

MR HARRIS: It's the carbohydrazide
versus the hydrazi ne docunent that was filed by
t he applicant on the 15th.

HEARI NG OFFI CER FAY: And has t hat
previ ously been marked?

MR HARRIS: No, it has not. 1'd like
it to be assigned an exhibit nunber, please.

HEARI NG OFFI CER FAY: Okay. That will
be nmarked as exhibit 176.

MR HARRIS: And we have copi es being
extricated froma car as we speak. We'll nmake

those available. But it's already previously been
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filed and served.

HEARI NG OFFI CER FAY: Are you noving it
at this tine?

MR HARRIS: | would like to nove it at
this time, yes.

HEARI NG OFFI CER FAY: (kay, Wuld you
pl ease read the entire title to us, then. Do you
have t hat before you?

MR HARRIS: Let nme get that. |It's
being retrieved as we speak.

HEARI NG OFFI CER FAY: Al right, let nme
save some time here. 1t's on TRC stationery,
addressed to Kae Lewis, dated February 15th. Re:
Morro Bay Power Pl ant Mbderni zation Project.
Transmittal information on Carbohydrazi de and
Feedwat er Chenistry Problens at the Duke Energy --
Plant. 1Is that the docunent?

MR HARRIS: First it would be TRC --
can you give us a nmonent to check the docunent in
front of us? There's sonme confusion on this item
as to whether that is the actual docunent.

HEARI NG OFFI CER FAY: And your question
is? 1'msorry.

MR HARRIS: If | could have a nonment to

get the --
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HEARI NG OFFI CER FAY: Certainly. Let's
go off the record.

(OFf the record.)

HEARI NG OFFI CER FAY: W' re back on the
record.

MR HARRI'S: The docunent is dated
February 15th; it's on the letterhead of TRC
It's a letter to Kae Lewis. The re line reads
Morro Bay Power Pl ant Modernization Project 00-
AFC-12. And the title is Transmittal Information
on Car bohydrazi de and Feedwat er Chemi stry Probl ens
at Duke Energy -- I|ndependence Pl ant.

HEARI NG OFFI CER FAY: And that's narked
exhibit 176.

MR HARRIS: Correct.

HEARI NG OFFI CER FAY: Any objection --
wel I, you nove that docunent at this tine?

MR HARRI'S: Yes, | nove that docunent.

HEARI NG OFFI CER FAY: As the testinony
of Dr. Valther?

MR HARRI'S: Yes, | would, thank you.

HEARI NG OFFI CER FAY: So noved. Is
t here any objection?

M5. HOLMES: No objection fromstaff.

MS. CHURNEY: No objection.
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MR, SCHULTZ: No objection fromthe
CGty.

HEARI NG OFFI CER FAY: W thout objection
that will be received in the record at this tine.

Can we nove to staff's submttal, then?

M5. HOLMES: Thank you. Staff's
subm ttal came as part of a package. There were a
coupl e of docunents that were included. The cover
is in menorandum formto Chairman Keese from
nmyself. It's dated March 5th.

VWat I'd like to do is to sinply have
the part that begins on the next page, hydrazine
ver sus carbohydrazi de testinmony of Alvin
G eenberg, PhD., narked as an exhibit. The reason
for that is that there's also a revision to
anot her section of the FSA that's part of that
docunent .

And finally, | would point out that at
the end of the latter revision there apparently
was printed sonme additional testinony that we
didn't intend to file on hydrazi ne and
car bohydrazi de, so that should be ignored.

I think it would be sinplest sinply to
| abel the testinony of Dr. Greenberg as found on

page 1 and 2 imediately after the cover sheet as
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the exhibit that we're seeking to enter into
evi dence.

HEARI NG OFFI CER FAY: Is it correctly
identified under exhibit 171 on the exhibit list?
M5. HOLMES: Right, with the
under st andi ng that the additional |anguage that
was i nadvertently attached to the soil and water

section if not to be included.

HEARI NG OFFI CER FAY: Ckay.

M5. HOLMES: It's just page 1 and 2

HEARI NG OFFI CER FAY: (Okay, with that
correction, is there any objection to receiving
Dr. Greenberg's testinmony | abeled as exhibit 1717

| hear none, so that will be entered.

MR HARRIS: M. Fay.

HEARI NG OFFI CER FAY: (o ahead.

MR HARRIS: Can we be off the record
for just a nonment?

HEARI NG COFFI CER FAY: Sure.

(OFf the record.)

HEARI NG OFFI CER FAY: W just received,
wi t hout objection, exhibit 136, corrections to
hazardous material managenent testinony and
techni cal appendi x, docketed January 22, 2002.

Al right, then we thank you,
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M. Geenberg. You're excused.

Anyt hing further, then, before we return
to CAPE s cross-exanm nation of the staff panel on
air quality and public health?

Al right. M. Churney, go ahead.

CROSS- EXAM NATI ON - resumned
BY M5. CHURNEY:

Q M. Ringer, is it a goal of staff to
determ ne the overall air quality health inpacts
fromthe project?

MR, RINGER: Could you repeat the
guestion?

M5. CHURNEY: Is it a goal of staff to
determ ne the overall air quality health inpacts
fromthe project?

MR RINGER: In general, yes.

MS. CHURNEY: And in pursuing that goal
is it appropriate to sinply add up the total of
all four criteria pollutants in tons per year from
the existing plant and conpare the old plant and
t he new pl ant ?

MR RINGER  No.

CHURNEY: And is that done by staff?

RI NGER  No.

5 2 B

CHURNEY: And why is that?
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MR, RINGER. The tonnages enmitted by the
plant, in and of thenselves, do not nean anyt hi ng.
VWhat we're interested in are the inpacts. And in
order to get at the inpacts you have to | ook at
t he concentrations of the pollutants.

M5. CHURNEY: And is that why staff
anal yzes each of these pollutants separately?

MR RINGER  There's a nunber of
reasons. W analyze the pollutants separately in
order to exam ne whether or not the anbient air
quality standards are net for each pollutant.

We al so | ook -- again, you' re talking
criteria pollutants. W al so | ook at the
noncriteria pollutants, and we exam ne whether or
not those have any health effects, as well.

M5. CHURNEY: Are you aware of a series
of statements made by Duke representatives in
various public foruns that sinply refer to quote,
reduced air enmissions with the new plant conpared
to the existing plant?

MR HARRIS: We'd object to that being
out side the scope of any of the testinony.

M5. CHURNEY: Well, 1'd like to ask the
prelimnary question, and then I'll ask did you

take these statenents into account in staff's
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anal ysi s.

HEARI NG OFFI CER FAY: W're going to
overrule the objection and |l et Ms. Churney pursue
this, at least until we determ ne what she is
after.

M5. HOLMES: Can | ask a question of
clarification? | guess |I'muncertain about
whet her or not she's tal ki ng about where these
statenments occurred, or when they occurred.

M5. CHURNEY: | guess that's not the
i nportant part of ny question is whether staff was
aware of these statenents, wherever they occurred,
and took theminto account in their analysis.

Do you need the question repeated agai n?

MR, RINGER |'mvaguely aware that sone
such statenents have been nade. [|'m not aware of
the detail of the statenments, thenselves, or where
in particular they were made.

I"maware that there has been sone
statenents to the effect that the new plant may
have | ower em ssions than the old plant.

M5. CHURNEY: Did you take those
statenments into account in your analysis for
staff?

MR RINGER W did not.
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M5. CHURNEY: And why is that?

MR, RINGER: Fromthe CEQA point of view
and froman overall health inpacts point of view
that's not our concern whether or not the inpacts
relative to the old plant are higher or |ower.

But rather whether or not they cause or have the
potential to cause any significant health effects
in and of thensel ves.

M5. CHURNEY: Did staff take into
account the stated objectives of this project in
terns of air quality inpacts in naking its
assessnents and recommendations on air quality,
and specifically I'lIl refer you to a section of
the MOU between the City and Duke in section 2 of
the AFC. And this is at page 2-10 to 2-12. That
the project would not inpose any significant risk
on the citizens of Mdrro Bay resulting from actual
air emssions within the Cty.

M5. HOLMES: Can we just break that down
and ask first of all if he's aware of that --

MS. CHURNEY: Sure.

HOLMES: -- in the AFC?
CHURNEY: Sure. Have you --

RINGER. -- the MOUJ?

5 2 B B

CHURNEY: The MU is referred to in
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the AFC, and are you aware of what that provides?

MR, RINGER: | have to speak with
sonmebody who's overseeing the public health
section -- sonebody who actually did it. But it's
not our -- | don't think that we | ooked at the MU
in particular.

And, again, that's because of the fact
that the new versus old was not as inportant to us
as the absolute inpact of the proposed facility.

M5. CHURNEY: Maybe if | could ask the
same question to M. Badr.

MR BADR: And | have the sane answer as
M. Ringer.

M5. CHURNEY: In the FSA, page 3.1-17
staff states that, quote: staff expects the
i npacts from normal operations of the proposed
facility will be less than the maxi num proj ect
i npact nodel ed. However, staff cannot reach a
conclusion that the proposed facility's inpacts
will be lower than the old facility."

Do you recall that statement? And I'l]
direct this to M. Badr, sorry.

MR BADR And you said it's in --

MS. CHURNEY: It's 3.1-17.

MR BADR  Yes.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

M5. CHURNEY: And in reaching that
conclusion did staff take into account in its
anal ysis the published prom ses of Duke to Mrro
Bay residents that the new plant will result in
i nproved air quality?

VMR BADR: Well, | think the statenent
here doesn't have any relationship with the
statenment you are maki ng about what Duke said or
didn't say. Al what we are saying here is that
the normal operation of this power plant, after
it's been up and running, in normal operation the
i npact woul d be much | ower than what's presented
inthe table. Meaning the table is over-
enphasi zi ng what the inpact is. And the reason is
because -- worst case scenario of estimating the
amount of emi ssions and the conditions where these
em ssi ons have maxi mum -- so therefore the maxi num
i npact is nuch higher.

However, at nornal operation when the
project is running and wi thout -- normal course,
it's inmpact would be much | ower than what's
presented here. That's all what the statenent
nmeans.

M5. CHURNEY: Referring nowto the

nonconstruction air quality conditions, did staff
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make any substantive changes to the FDOC
conditions other than adding verification
requirenents?

MR BADR: No, -- what conditions are
you referring to?

MS. CHURNEY: The conditions proposed by
staff, other than the construction-related
condi ti ons.

MR BADR: Ch, the rest of them No,
they are exactly like the --

M5. CHURNEY: 1'd like to direct ny next
set of questions to M. Gary Wl ey.

And considering first the em ssion
reduction credits, M. WIlley, before the new
pl ant can start operations, the existing plant
wi |l cease operations, as | understand it, is that
correct?

MR WLLEY: That's correct.

M5. CHURNEY: And let's call the |ast
day of the existing plant's operations day nunber
one. And the --

M5. HOLMES: Can you repeat that?

MS. CHURNEY: Let's call the |ast day of
the existing plant's operations day nunber one.

And the first day of the new plant's operations at
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maxi mum capacity day nunber two.

And even with the em ssion reduction
credits that are being obtained by Duke, will the
actual PMLO em ssions be higher on day one or day
two?

MR WLLEY: That question | would have
to make quite a bit of assunptions on, how the old
pl ant was operating, and how t he new pl ant was
operating, so |l need a little nore clarification
on that.

M5. CHURNEY: Well, with the new pl ant,
it wll be operating at maxi num capacity. And
with the old plant, make the sane assunption,
maxi mum al | owabl e capacity given the air quality.
The existing level allowed at the baseline.

MR WLLEY: And one nore question for
you on that. Are you tal king about groundl evel
i npacts, or are you tal king about stack em ssions?

M5. CHURNEY: Let's talk about em ssions
first.

MR WLLEY: Fromthe em ssions point of
view the existing plant at full capacity wll
essentially be the sane.

M5. CHURNEY: And let's use the sane

anal ysis with respect to concentrations, making
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t he sane assunptions.

MR WLLEY: | can't say on every point
t he new plant woul d be greater, but on nost
locations in town there would be a cal cul ated
i ncrease, not necessarily what we observe. Like
|'ve said before, | don't think we could tell the
di fference between the two plants when they're
actual ly up and running, the background
concentrati ons so overwhel mwhat's com ng out of
the power plant that it would be very hard to
di stingui sh actually nonitoring those | evels.

M5. CHURNEY: But there would be an
i ncrease?

MR WLLEY: That's what we have
nodel ed, vyes.

M5. CHURNEY: And do you recall in the
testinmony earlier by M. Rubenstein regarding his
recommended approach to PMLO em ssions source
testing nmethodol ogy, that is EPA201A for front
hal f PMLO and EPA8 for back half of PMLO
measur enent ?

MR WLLEY: Yes, | renenber that.

M5. CHURNEY: Did M Rubenstein or Duke
request that nethodol ogy be used by the APCD for

t he new Morro Bay Power Pl ant?
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MR WLLEY: They did not directly
request that. W had neetings with them where
Gary had outlined that nethod, that, you know,
t hey woul d consider using it.

But it's not an accepted EPA nethod. W
wouldn't use it until it was.

M5. CHURNEY: So that you do not agree
to use that methodol ogy for that reason?

MR WLLEY: Correct, at this point.

M5. CHURNEY: What did the District
require in its condition 17 for methodol ogy?

MR WLLEY: Just one second. 201A for
the front half, and 202 for the back half.

M5. CHURNEY: And why was t hat
met hodol ogy required?

MR WLLEY: That's pretty nmuch the
st andard net hodol ogy achi eved out there at this
time. Things do change over tinme and nethods are
al ways up for revision. That is the standard at
this point in tine.

M5. CHURNEY: Did Duke provide the
District with any vendor specifications or
guarantees regarding the em ssion rates for the
specific GE turbines proposed to be used here?

MR WLLEY: No, they did not. W' ve
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seen other data from other hearings that have
shown different emi ssion rates -- but we did not
for this case --

M5. CHURNEY: And did Duke provide a
source test results fromother GE Frane 7
turbi nes?

MR WLLEY: | think we have sone source
test results fromsome of those that they
provided. | don't have themwth nme. | don't
renenber where in that process it was. |If it was
either actually before this latest application, so
fromthe -- probably say no, when we had the
previous application | did receive sone data.

M5. CHURNEY: Would you have greater
concern about enission rates for PMLO if source
tests were provided to you indicating those limts
have been exceeded on these turbines in other
| ocati ons?

MR WLLEY: Yes, | would. And I have,
we have seen data back and forth on sone | ower and
some higher. And that's why we have extensive
source testing maintenance in our permt. Natural
gas fired turbines, we have not source tested
natural gas fired units. There's not a wealth of

i nformati on on the particul ate of natural gas
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fired units. Not like nitrogen oxi des and carbon
nmonoxi de, you can fill a roomfull. There's just
not as nuch data out there.

M5. CHURNEY: Now, I'd like to direct
this to staff generally, not M. Wlley. D d you
ask, | guess | can direct this to M. Badr, did
you ask Duke to provide any vendor guarantees or
specifications for em ssions rates for these
turbi nes?

MR, BADR We had requested sonet hing
like that, information on simlar turbines on
different projects. And we are famliar with the
vendor of the manufacturer warranties are, and the
[imtations are.

But on this particular project, no,

did not, because it's the sane turbines.

M5. CHURNEY: Did you ask Duke to
provi de any source test results fromother CGE
Frane 7 turbines at other |ocations?

MR, BADR  No.

M5. CHURNEY: kay, M. WIlley, do you
agree in general that the permt caps on em ssions
are only as effective in protecting public health
as the nonitoring nmethods used to enforce then?

MR WLLEY: Yes, | do, but there's nore
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tied in that. Monitoring methods are one way, but
there's also the probability of it going outside
of its nonitored value. |In other words, sone
things will hold steady over tinme, and some things
tend to be variable. And the particular nature
that I think you' re referencing tends to be steady
and not affected by -- paraneters, like NOX is
affected by the heat rate.

M5. CHURNEY: Well, let met ask you
this. |If these caps are regularly exceeded, for
exanpl e, there could be greater health inpacts
than if they were regularly followed, is that a
fair statenent?

MR WLLEY: Yes.

M5. CHURNEY: Is it feasible to require
monthly or quarterly source tests either with or
wi t hout advanced notice to Duke?

MR WLLEY: It's feasible to require
that. 1t's very burdensone as far as taking the
units out of operation, firing themat that |ower
| oad.

Qur conditions that we want to see
testing done at three different |oad rates, back
to back. That's done to insure that the turbines

wi ||l operate consistently.
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So, you |l ook at one source test of a
turbi ne on one quarter there's actually nine
di fferent source test runs perforned on that
particular unit, and each of those runs takes
approxi mately a coupl e of hours.

You add themall together, so you're
taking that unit out of service -- specific spot,
Sso it's pretty burdensonme to require the testing
on hi gher frequency than we have.

We did consider quarterly, and then we
started adding up the hours that this thing would
take, be out of service, and the probability of
particulate to be swinging -- swing the
particulates, and it wasn't justified.

M5. CHURNEY: |If emission limts are not
nmet on a source test, what are the available
enf orcenent nechani sns that could be used by the
APCD?

MR, WLLEY: Prior to issuing a permt
to operate, we do this, we require the particul ate
testing of those different load levels. First and
forenbst we wouldn't grant the permt to operate
if they couldn't nmeet the emssion limts
presented in the permt.

Secondl y, during operation we woul d
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i ssue a notice of violation -- on that, and then

if there was a health inpact in ternms on that, we

woul d nmore than likely -- for an abatenent
order -- that abatenent order is a process through
our Board.

M5. CHURNEY: Do the APCD rules allow
the District to address the air quality goals of
the project? For exanple, those set forth in the
MU between the City and Duke? |1'msorry --

MR WLLEY: No.

MS. CHURNEY: That's sonething that only
the CEC can address under CEQA, is that correct?

M5. HOLMES: 1'mgoing to object to the
guestion. He's not testifying about what the CEC
process al |l ows.

HEARI NG OFFI CER FAY:  Sust ai ned.

M5. CHURNEY: The City of Morro Bay has
asked the District in numerous City Council
nmeeti ngs and ot her public workshops what the
typi cal o average PMLO emi ssions effects will be
as opposed to the extrenmes, is that correct?

MR WLLEY: Could you repeat that one
nore tine?

MS. CHURNEY: Sure. The Gty of Mirro

Bay has asked the District in many Gty Council
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nmeeti ngs and other public forunms what the typica
or average PMLO enmissions effects will be for the

project, is that correct?

MR WLLEY: | don't know if they ternmed
it that particular way. | can probably say
pr obably.

MS. CHURNEY: | guess as conpared to

what has been shown to be the nodel ed maxi num

MR WLLEY: Ckay, yes.

MS. CHURNEY: Do you recall that in
response at one of those workshops you and Larry
Allen indicated at various tines that to get sone
feel for that what would be the average typica
PMLO emi ssions the nodel ed annual as opposed to
t he maxi mum 24- hour average PMLO em ssions from
the new plant woul d give a good estinmate of that
nost typical case, do you recall that?

MR WLLEY: Yes, | do.

M5. CHURNEY: And is that still your
opi ni on?

MR WLLEY: An average is a better
representative of a typical, yes.

M5. CHURNEY: And do you recall M.
Rubenstein's testinony that PMLO enissions are

virtually identical with duct burning and w thout
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duct burning based on a per unit of gas burned
conpari son?

MR WLLEY: Yes, | do.

M5. CHURNEY: Do you believe that is an
appropriate basis for conparison of PMLO em ssions
with and without duct firing for air quality
pur poses?

MR WLLEY: Could you repeat that one
nore tine?

M5. CHURNEY: Sure. Do you believe that
is the appropriate basis for conparison of PMLO
em ssions with and without duct firing for air
qual ity purposes?

M5. HOLMES: |'mgoing to agai n object
because there's an assunption in the question that
it's appropriate to do the kind of conparison
she's discussing. | think maybe a little bit nore
foundati on to address that issue. She's asking
M. Wlley to tal k about a comparison that he has
not included in his permt.

HEARI NG OFFI CER FAY: Well, | guess I'm
going to overrule the objection. As long as the
wi t ness can understand the question, counsel m ght
want to rephrase it, but | think it's rel evant.

M5. CHURNEY: Wuld you like it
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m nd?

MR WLLEY: Yes, if you could rephrase

it, I"'mnot --
M5. CHURNEY: How wou

conmparison, M. WIlley?

| d you nake the

MR WLLEY: Typically conparing inpacts

that would be -- conparing inmpacts based upon gas

burning, certainly you could --
ener gy production, which could

M5. CHURNEY: Because

i npacts based on
be anot her net hod.

duct burning is

| ess efficient, it uses nore gas for the sane

anmount of electricity generated
st at ement ?
WLLEY: Than the

CHURNEY:  Yes.

2 B 3

WLLEY: Yes.
M5. CHURNEY: And usi

nmeasure that we just nentioned,

, 1s that a true

conbi ned cycl e?

ng M. Rubenstein's

it does not

address the fact that fuel efficiency of the

turbines with and w t hout duct

significantly, is that correct?

burni ng vari es

MR WLLEY: That's correct.

M5. CHURNEY: And fro

standpoint is it nore rel evant

man air quality

in your viewto

conpare the total PMLO em ssions for producing 168
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megawatts with duct firing, conparing that with
produci ng 168 negawatts w t hout duct firing?

MR WLLEY: Yes.

M5. CHURNEY: Wiich results in greater
PMLO em ssions for the same electrical output?

MR WLLEY: Duct firing, with duct
firing would produce substantially --

M5. CHURNEY: And this question is
directed at staff. M. Badr, do you agree with
M. Wlley's views on the appropriate way to
evaluate the relative PMLO em ssions from duct
burni ng and from basel oad?

MR BADR | don't know what you are
getting to, counsel, but duct firing has been used
t hroughout the United States, and the reason for
it to be used is supplenent firing to increase the
efficiency of the plant. Normally it's been used
during the summer when the air is really hot and
there is a need for extra Btus, so to speak, to
generate the capacity needed or the energy needed
fromthe power plant.

So, it's not used day-in or day-out at
their leisure. Just as you nmentioned, it's
expensive to run and they use it very cautiously.

MS. CHURNEY: That doesn't really answer
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my question. But | think I'll just nobve on

M. WIlley, once a project |like the new
plant is approved is there any ability by the APCD
to require any additional mtigation from Duke if
the new California anbient concentration standards
were to be adopted and the County was not in
conpl i ance?

MR WLLEY: Yes, there are many -- in
pl ace in our planning process and rul emaking to do
t hat .

M5. CHURNEY: [|s the mechani smthat
you're tal king about, it is a change in the rules
regarding em ssion limtations?

MR WLLEY: Yes, it would be.

M5. CHURNEY: And that would be such as
what occurred with respect to the revised APCD
rul e 429 provisions regardi ng NOx?

MR WLLEY: Yes.

M5. CHURNEY: And when the District's
rule on PMLO emi ssions, rule 403, | believe, when
was that [ast revised?

MR WLLEY: 1976.

M5. CHURNEY: And the linmtations on
getting local rules revised include budgetary and

prioritization concerns of the APCD, correct?
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MR WLLEY: To sonme extent, yes. But

nmore to the health -- to recognize health
problens, that's pretty much our goal. And we do
have a PMLO plan on the horizon. 1t should be

com ng out within the next few years.

MS. CHURNEY: How long does it typically
take to get a rule revision through the District
process?

M5. HOLMES: Again, this is getting
quite far afield fromthe FDOC, which is what M.
WIlley's here to testify about.

HEARI NG OFFI CER FAY: Can you tie that
in, counsel? What's the relevancy to the FDOC?

M5. CHURNEY: Well, | think it goes to
show that if the permt limtations of the FDOC
are found to be not appropriate after we get this
new plant up and running, howlong will it take to
do what needs to be done to enact the rules that
wi |l address the pollution concerns. | think it
is relevant.

HEARI NG OFFI CER FAY: | think we are
getting a little far afield, and into sone
specul ative areas. |'msure you can argue that in
your brief.

M5. CHURNEY: M. Wlley, | have a few
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guestions about the credits that were all owed by
the District generally for the 1995 cessation of
oi |l operations at the existing plant.

First, approximately 51 percent of the
PMcredits are in the formof SOx as a precursor
of PMLO. Did the District consider requiring an
interpollutant trading ratio in excess of one-to-
one?

MR WLLEY: Yes, we did consider that.

M5. CHURNEY: And why was that not done?

MR WLLEY: It wasn't a requirenment of
law. And from the understanding of the formation
of particul ates, one pound of SO w Il produce
nore than one pound of PMLO.

M5. CHURNEY: |1'd like -- at the tine
that the credits are retired had you proposed a
two-for-one ratio?

MR WLLEY: Through sone talks with
Duke we had agreed that they would retire the
remai ning SA2 credits, which would be above a two-
for-one ratio, de facto ratio, and donating the
rest of the credits to -- or retiring the rest of
the credits.

M5. CHURNEY: And why was that done?

MR WLLEY: | guess we have the ability
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to require higher offset ratios and in other
cases. In this case, when we talked to the
applicant they were willing to donate the credits
bef ore we woul d make any type of requirenent for
there to be a higher offset ratio.

M5. CHURNEY: And if you could refer to
the final engineering eval uati on dated Novenber
20, 2000, that is attached to exhibit 44, which
are Duke's responses to CAPE s data requests as
attachnment 2 to the data request response numnber
86.

UNI DENTI FI ED SPEAKER: |'m sorry, do you
know what page you're on in exhibit 447

MS. CHURNEY: Well, the engineering
evaluation is only a couple of pages long. And
just have a question as to whether he parti cipated
in this, the preparation of this docunent.

MR WLLEY: Yes, | did.

M5. CHURNEY: (kay, and it focuses on
oil burning credits, correct?

MR WLLEY: Correct.

MS. CHURNEY: |If you could focus on
comment three in your response on the bottom of
page two of the report, the comenter, in essence

felt these credits fromcessation of oil burning
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were paper mitigation. And you note in response
to that comment that when the plant used up the
stored fuel oil they did not give up the right to
burn oil in the future, is that correct?

MR WLLEY: That is correct.

M5. CHURNEY: And then on top of page 3
you note further that the power plant may |egally
burn oil again starting in 2003, do you see that?

MR WLLEY: Yes.

M5. CHURNEY: And you then concl ude that
since oil was a legal fuel during the tine it was
burned, and since the plant has the right to burn
oil in the future, giving up that right generates
a real em ssion reduction, is that correct?

MR WLLEY: Yes.

M5. CHURNEY: Now, if Duke did not have
aright to burn oil in the future, would these
reductions be eligible for banking?

MR WLLEY: No, they would not.

M5. CHURNEY: And under comment five on
page three of the report you indicate the use of
fuel oil is prohibited under rule 429 until
Decenmber 31, 2002. And that effective January 1,
2003, the fuel oil prohibition is replaced with a

facility-wide NOx emission [imt, is that correct?
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MR WLLEY: That's correct.

M5. CHURNEY: And | believe you' ve been
asked this question before, but let me ask you on
the record, as of this com ng January 1, 2003, is
it feasible that the existing plant can resune oi
burning and still neet the rule 429 NOx emi ssions
limts?

MR WLLEY: Gven the state of the NOx
control on the existing plant, at this point in
time, no.

M5. CHURNEY: And, M. WIlley, for the
benefit of those residents who thought they got
rid of the bad air quality fromthe burning of the
fuel oil when it was banned in 1995, is it correct
that the em ssion reduction credits fromthis
source are, in fact, allowing a significant
portion of the pollutant enmissions to go back into
the air again with the new plant, specifically
104. 23 tons of PMLO?

MR WLLEY: Could you repeat that
agai n?

M5. CHURNEY: |Is it correct that the
em ssion reduction credits fromthis source are,
in effect, allowing a significant portion of the

pol | utant em ssions, at |east 104.23 tons of PMLO,
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to go back into the air again with the new plant?

MR WLLEY: | wouldn't termit as
significant, as conpared to the baseline of the --
usage. It's a fraction of the amount of credits
or the anmount of pollution that was fromthose
stacks, and in fact, it's only a third of the 1995
year, which was an historically high year

But, yes, that oil, a portion of that,
is used as a credit. Now, it could have cone from
some ot her source. W have -- | couldn't say yes,
that's not the -- of this plant, but there's sone
very large sources of SO2 in this County -- been
reduced -- credits, regardless of whether or not
it was fromthe Morro Bay Plant or not.

M5. CHURNEY: But the figure that | use
is correct, the 104.23 tons?

MR WLLEY: Seemingly so, yes. |If it's
not exactly correct, it's close.

M5. CHURNEY: And of this anount 87 tons
will now be in the formof direct PM2.5 whereas in
1995 those 87 tons came from SOx, which is a
precursor of PMLO, is that correct?

MR WLLEY: Could you repeat that one
nore tine?

M5. CHURNEY: Sure. O that 104.23
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tons, 87 tons will now be in the formof direct
PM2. 5 as opposed to SOx?

MR WLLEY: Potentially. Those are
permt limts, soit's a potential. But, yes.

M5. CHURNEY: Do PMLO and PM2.5
precursors have a distribution pattern that is the
same as primry PMLO?

MR WLLEY: Wat do you nean by
distribution --

M5. CHURNEY: Dispersion

MR WLLEY: 1In the nodeling that we use
it's the sane.

M5. CHURNEY: Isn't it generally the
case that secondary particul ates form downw nd of
the site and can take several hours to forn?

MR WLLEY: Yes.

M5. CHURNEY: Was the District satisfied
wi th Duke's nodeling for air quality construction
i npacts fromthe project?

MR WLLEY: No, we were not.

M5. CHURNEY: What were the concerns of
the District here?

MR WLLEY: | wasn't the person who
actually reviewed that nodeling, and | think we

had a couple of interimnodel runs and we had
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concerns on each one. The latter had to do with
an effective stack height -- constructing
nodel i ng, equi pnent.

M5. CHURNEY: Do you recall what those
concerns were with respect to the stack height?

MR WLLEY: That they were exceedingly
hi gh stack hei ghts assuned.

M5. CHURNEY: Did the District provide
staff with any comments on the PSA that were not
i ncorporated into the FSA?

M5. HOLMES: Is that a question you're
asking staff?

M5. CHURNEY: |'masking the District,
M. WIley.

M5. HOLMES: | think the in terns of
what's in the FSA the appropriate witness is M.
Badr .

MS. CHURNEY: No, no, |'m asking whet her
staff had any coments on the PSA that they |ater
found were not incorporated into the FSA -- or the
District, rather.

HEARI NG OFFI CER FAY: | think M. WIlley
can answer that, if he's read the FSA

MR WLLEY: | do believe there m ght

have been sone coments from Larry Allen of our
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staff that may not have been incor porat ed.

MS. CHURNEY: Do you know what they
wer e?

MR, WLLEY: They were concerni ng
construction inpacts.

MS. CHURNEY: Do you have any concerns,
M. WIley, about the nunber of startups being
requested by Duke for each turbine?

MR WLLEY: 1'd generally say, you
know, that the startups are, you know, the hardest
part of trying to get a handle on the transient
nature of the emi ssions. Mke it difficult to
monitor. So, yeah, we are concerned with the
nunber of startups.

I mean ideally the plant would just keep
up and running -- up and running.

M5. CHURNEY: Would you have preferred
to see a |l ower nunmber of permtted startups?

MR WLLEY: Yes.

M5. CHURNEY: Did Duke insist on its
pr oposed numnber ?

MR WLLEY: They didn't insist on
it. -- what they applied for -- project, you have
to evaluate what's being presented in front of

you. And if that neets the requirements and it's

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42
determ ned to be safe, then you have to permt at
that |evel.

MS. CHURNEY: WAs there any reduction in
t he nunber they requested in the FDOC?

MR WLLEY: No.

M5. CHURNEY: Have you had an
opportunity to review the data on annual PMLO
levels in Morro Bay both in terns of arithmetic
and geonetric nmeans?

M5. HOLMES: Can you just specifically
refer to what information. 1Is this a data
response?

M5. CHURNEY: Yes. It's in Duke exhibit
34, response 26 to CAPE s data request. And it's
on table 6.2-37.

MR WLLEY: Yes, | have that.

M5. CHURNEY: And what did you find in
your review?

MR WLLEY: It appears that the -- PMO
arithmetic mean and geonetric nean nunbers have
been reversed. They don't match ours exactly, so
' m not sure about where the data cones from

Ceneral ly arithnmetic mean nunbers woul d
be slightly above our geonetric mean nunbers, but

they're very consistent in this kind of --
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generally match that trend that we woul d expect
to -- geonetric nean when they have reported this,
t hat group.

MS. CHURNEY: Thank you. | have no

further questions for M. WIlley

or staff.

HEARI NG OFFI CER FAY: Does that concl ude

your cross-exam nation of the staff w tnesses?

M5. CHURNEY: Yes.

HEARI NG OFFI CER FAY: On both air

quality and public health?

M5. CHURNEY: Yes.

HEARI NG OFFI CER FAY: (Ckay. And

bel i eve CAPE was the | ast party cross-exam ning

t he panel, so, Ms. Hol nes, any redirect?

M5. HOLMES: Yes, if

monment .

could just have a

HEARI NG OFFI CER FAY: Certainly, let's

go off the record for a noment.

(OFf the record.)

HEARI NG OFFI CER FAY: Ms. Hol nes.

M5. HOLMES: Thank you.

first to sone redirect questions

I want to turn

that actually

arose as a result of some questions in the January
heari ngs.
/1
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REDI RECT EXAM NATI ON
BY M5. HOLMES:

Q First of all, to M. Badr, there was a
guesti on about whether or not you had consi dered
alternative mtigation for the air quality
i npacts. And | believe your answer was no.

I'"d like you to explain why you didn't
think it was appropriate to consider other
mtigation.

MR BADR: \When the staff receives the
package, the AFC, the application basically, we
| ook for what offsets, what the package with the
of fsets or the ERCs | ooks |ike, where the sources
are, what the quantities are. How far are the
sources fromthe existing facility or the proposed
facility. The quality of these offsets.

And do all these checks and see if they
are quantifiable offsets, if they are enforceable,
if they are real, if they are permanent, if they
are surplus. These are the criteria basically for
any ERCs.

VWen | received the package from Duke
basically we went through the same testing, or the
same exam nation process, and we found that, yes,

they nmeet this five criteria for ERCs, so they
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have, they met them so they are good quality
ERCs.

And al so the | ocation was actually the
best thing in the whole package. It's just from
the proposed facility. So it's contenporaneous
em ssi ons, which CEQA can al ways hope for

So they are coming fromthe sane
proposed facility by shutting down the existing
one and building the new one. And also they are,
t hey have very good quality offsets because they
neet all the five criteria of the ERGCs.

Staff has very little reasons to go out
and exanm ne any other ERCs or even ask for the
applicant to provide any additional ERCs, or even
go out and check for any nore ERCs because they
are comng fromthe sane place the project would
be built, and they are neeting all the criteria
they' re supposed to be neeting. And they are good
qual ity ERCs.

So | have no reason to go anywhere el se
and check for any additional ERCs or quality for
it.

M5. HOLMES: Did you consider any
neasures that woul d reduce the actual nunber of

em ssions fromthe plant such as limting, for

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46
exanpl e, duct firing?

MR. BADR: Normally we do sonething like
that when the project will be located in a very
bad PMLO area, for exanple, or bad em ssion area,
meani ng that the anbient air quality, by itself,
is violating state, federal standards for a nunber
of years. And the trend is going upward
basically, like it's exceeding |like from95 to 97,
or to 99.

The trend is going up for these
em ssi ons, so we go back again and we exam ne the
project after we know, okay, they provide
excel | ent ERCs, however because the project or the
proposed project is located in exceedingly
viol ative anbient air quality, we go back again
and check the project, itself, and see what we can
do.

Is there part of this conponents can be
elimnated basically to reduce the inpact or
reduce the PMLO, and therefore reduce the inpact.
O any other em ssion, doesn't have to be PMLO.

" musing PMLO as an exanpl e here.

So in this case, no, we did not do that

sinmply because the existing air quality is fine;

and there is no violations of PMLO, for exanple,
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here except one tine for the state standard, which
is nuch lower than the federal standard, for the
| ast seven years.

So | have very little reason to go out
and check back again the design of the project and
try to reduce or propose different turbine maybe
or no duct burner, or elimnate the duct burner or
any of that, because | have no reason to.

MS. HOLMES: Ckay, thank you. Also
during the January hearings there were a series of
guesti ons about whether or not the mitigation that
was being provided was regional in nature. And
your answer, referring back to the transcript, was
that it was.

Is it your testinony that the PMLO, that
the project is going to have regi onal PMLO
i npacts, as well?

MR, BADR  The project will have
regi onal inpacts and regi onal benefit from
providing the ERCs fromthe sane |location. So it
has actually both [ ocal and regional inpacts.

But PMLO in general is a regiona
i mpact .

M5. HOLMES: Thank you. M. WII ey,

was wondering if you could tal k about whether or
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not that's the District's perspective, as well.
Do you see the PMLO probl emas a regional problenf

MR WLLEY: Yes, we do, and we | ook at
the PMLO | evel s throughout the County. |If the
PMLO | evels are higher in Morro Bay, they're al so
hi gher in Paso Robles and in San Luis Cbispo, in
the south County, as well.

And you can | ook through our trend
anal ysis and just see fromyear to year it varies
fromcity to city. 1In a particular year one m ght
be hi gher than the other, as these pockets of air
pol l uti on nove around. But, generally it is a
regi onal nature.

So, if Morro Bay has a higher year and
then San Luis Obi spo has a higher year than | ast
year, and Atascadero has a higher year than | ast
year .

M5. HOLMES: Thank you. M. Badr, a
guestion was put to you earlier this norning about
Duke's assertions with respect to project inpacts.

You answered in response to a question
from M. Churney that the new project inpacts
woul d be higher. When you answered that question
were you referring to the nodeling results that

were provided by both SAIC and by the applicant?
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MR, BADR |I'mnot so sure really which
guestion you're tal king about. W were talking
about 3.1-177?

M5. HOLMES: Yes.

MR BADR: And | believe that the
guesti on was conparing the new and the ol d? Yes,
the new facility inpact would be higher than the
existing facility.

M5. HOLMES: And you're basing that on
the nodeling results that were --

MR, BADR On the nodeling results, and
al so the nodeling results you have to understand
that the existing facility is burning natural gas,
and nodel ed as such. Although it has the right to
burn oil, and perhaps that would be a little
different if that was denonstrated.

M5. HOLMES: Thank you. There were al so
some questions this nmorning with respect to
whet her or not you had changed any of the
conditions that were in the FDOC

I'"d like to address a question to M.
Wlley. D d staff provide conments to the
District on the PDOC? And if they did, were any
of the proposed conditions in the PDOC changed as

aresult?
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MR WLLEY: CEC Staff provided ten
comments, and, yes, we did change sone conditions
based upon those coments.

MS. HOLMES: Thank you. Earlier this
nmorni ng Ms. Churney wal ked you, M. Wl ey,

t hrough a scenario of the last day of the existing
pl ant operating on day one and the first day of

t he new plant operating at nmaxi mum capacity on day
t wo.

Do you recol |l ect that discussion?

MR WLLEY: Yes, | do.

M5. HOLMES: And ny under st andi ng of
your answer was that the nodeling that had been
done for the project indicated that there would be
an increase on day two, was that correct?

MR WLLEY: That's correct.

M5. HOLMES: And if you refer back to
t he nodel i ng, does the nodeling show, in fact,
that there is an increase -- would be an increase
every single day of a given year and at every
single | ocation?

MR WLLEY: No, it would not.

M5. HOLMES: And was it your testinony
that this was a change that could be neasured

through the District's approved anbient air
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quality nonitoring?

MR WLLEY: Yeah, | testified that we
could not really pick this up.

M5. HOLMES: 1'd like to turn briefly to
a di scussion about the feasibility of the PMLO
limts that the applicant has proposed.

There's been a nunber of questions
asked, and answers provi ded about whether or not
those limts are feasible, and whether it's an
appropriate limt to include in a permt
condi ti on.

I'd like to ask you why you thought that
it is a reasonable requirenent to put these
relatively lowlimts in the District's permt.

MR WLLEY: First off, whenever an
appl i cant proposes a |lower enmission rate than --
or one of the |lower emi ssion rates, as conpared to
others that may be higher, we would want to try to
get the | owest possible em ssion rate.

First, we want to nmake sure that it's
feasible. And we have seen a | ot of source tests
t hat have shown that it could be higher and it
could be lower and it could be near there.

So it appeared to be feasible to us.

And an inportant fact of the last test is is it
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measurable. And with the source testing that we'd
proposed, we feel it is measurable.

So when we | ooked at that it really was
awn/win situation for us, that if we could get
the lower emssion limt and it's neasurable, then
we should put it on the permt.

MS. HOLMES: The testing that's required
in your condition 22, is that testing that you
woul d typically require for a gas-fired project?

MR WLLEY: | assume you're referring
to the PMLO, and no, we have never really required
particul ate source testing for gas-fire projects.
And that's part of the reason why there's not a
ot of data out there for natural gas fired
particulate testing. W run into the situation
where we have conflicting data. There's just not
a large volune of information out there |like there
are on other pollutants.

M5. HOLMES: |Is the fact that the
testing is required for three different |oad
| evel s reduce the ability of the project owner to
in any way mani pul ate the tests to achieve certain
results?

MR WLLEY: Yes, that's the intent of

the three different |l oad levels, to keep it up to
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make sure that the unit is operating consistently,
so it's not tuned at a particular |load |level to be
any nore efficient.

M5. HOLMES: Thank you. There was a
qguestion early this norning about the nunber of
startups to which | believe you responded that,
somet hing along the lines that you w shed there
were fewer startups. Do you recollect that?

MR WLLEY: Yes, | do.

M5. HOLMES: And were there em ssion
reduction credits provided to cover the anount of
startups that are permitted in the District's
FDOC?

MR WLLEY: Yes. As | testified
earlier they met all the requirenments, and one of
that was offsetting those reductions and the
nodel ed i npacts, as well, were also nodeled to be
| ess than significant.

MS. HOLMES: Thank you. And finally,
with respect to the oil-burning ERCs that there
were questions about earlier this norning, if Duke
were to install NOx control on the facility, could
it burn oil under the District's regul ations once
the current linmtation expires?

MR WLLEY: Yes.
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MS. HOLMES: Thank you. Those are al
nmy redirect questions.

HEARI NG OFFI CER FAY: (Ckay. Any
recross, M. Harris?

MR HARRI'S: Yeah, briefly.

RECROSS- EXAM NATI ON
BY VR HARRI S:

Q M. Wlley, | want to ask you a couple
guestions about the Air District's process, and
we' ve heard some di scussion about the oil-burning
credits. But |I want to talk about all credits, in
gener al

Is there an application that people go
t hrough to bank credits?

MR WLLEY: Yes, there is an
application process.

MR, HARRI S: And does that application
process include a notice of a proposed deci sion?

MR WLLEY: Correct.

MR HARRI'S: And does that notice of
proposed deci sion include a comment period for the
general public to comment on those proposed
banki ng?

MR WLLEY: Yes, it does.

MR HARRIS: Those coments then are
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i ncorporated into or considered as part of a fina
decision, is that correct?

MR WLLEY: Correct.

MR HARRIS: And that final decision
fromthe District is then al so appeal able to your
hearing board, is that correct?

MR WLLEY: Yes.

MR HARRIS: So if there's an objection
to any credits that are banked at the District,
there's a public process for the public to weigh
in on the banking of those credits, is that
correct?

MR WLLEY: Yes, that's correct for
any; they can appeal any credit process. But the
public notice has to do with any credits that are
worth nmore than 100 pounds per day.

And I'd also Iike to add that EPA and
ARB are also involved in this, and conment, as
wel | .

MR HARRIS: So in terms of tinme to
object to those credits bei ng banked, the proper
time is during the Air District's banking process,
is that correct?

MR WLLEY: Correct.

MR HARRIS: | have no other questions.
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City have any questions? No. Al right. CAPE
any recross?
M5. CHURNEY: Yes, just one question
pl ease, for M. WIIey.
RECROSS- EXAM NATI ON

BY MS. CHURNEY:

56

Q You nmentioned that you wi shed that there

woul d be fewer startups, but ERCs were provided.

But nonet hel ess you wi sh that there would be fewer

startups. Wy do you wi sh that there would be

fewer startups?

MR WLLEY: Wen you start up a turbine

froma cold start, or even a warm state, the
em ssions of certain pollutants are | ess
controlled at that point.

M5. CHURNEY: Thank you.

HEARI NG OFFI CER FAY: Anything further,
Ms. Churney?

Ms. Churney, anything further?

M5. CHURNEY: |'msorry, no, thank you.

HEARI NG OFFI CER FAY: (kay, fine. M.
Hol nes.

M5. HOLMES: Just one | ast question,

pl ease.
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BY M5. HOLMES:

Q In establishing what the potential
project em ssions are, does the District take into
account the fact that the em ssion control systens
are nore volatile, or em ssions can be |ess
controlled during startup when it establishes the
em ssion limts and the ERC requirenments?

MR WLLEY: Correct. That's all taken
into account. It's fully nodel ed and eval uat ed.
So if there was -- there's not a nechanismfor you
tolimt startups when they neet all the
requi renents that they did.

M5. HOLMES: Ckay.

HEARI NG OFFI CER FAY: | think that
concl udes our exam nation of the staff panel on
their testinony on air quality and public health.

And as we discussed earlier, we'd |like
to give staff the opportunity to present M.
WIlley's testinmony regarding how the fina
determ nati on of conpliance could have an inpact
on water use.

Go ahead, Ms. Hol nes.

M5. HOLMES: Thank you.

/1
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DI RECT EXAM NATI ON
BY M5. HOLMES:

Q M. WIlley, on page 11 of Duke's
testinmony on group three topics, it probably has
an exhi bit nunber, but | know it has not been
formally identified, and certainly not been
entered into evidence at this point --

M5. HOLMES: Do you want to stop and do
that at this point, M. Fay? ldentify it for the
record or --

HEARI NG OFFI CER FAY: Yes. M. Harris,
can you help us out? Wich, I'msure it was on
the Iist you provided, what the exhibit nunber is?
We'll mark that at this tine.

Let's go off the record.

(OFf the record.)

HEARI NG OFFI CER FAY: And, M. Harris,
wi th your indulgence we will mark for exhibit the
applicant's soil and water resources testinony,
| ead witness Robert C. Mason, as the next exhibit
in order. That's exhibit 177 marked for
identification.

Go ahead, Ms. Hol nes.

M5. HOLMES: Thank you.

/1
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BY M5. HOLMES:

Q M. WIlley, on page 11 of what has j ust
been identified as exhibit 177, Duke provides the
following statement. And I'Il just read it to
you: Per regulatory limtations expressed in air
permts, the new conbined cycle units will not
operate in maxi mum peak | oad node for nore than
4000 hours per year.

I"d like you to provide a little bit of
clarification to the Conmttee on how the air
permt conditions affect the project's operation
and instead of calling it maxi num peak | oad node,
I think I"lIl just sinply refer to the use of duct
firing. | think it's sinpler.

Are there limtations contained in
condition 23 on the heat input rates?

MR WLLEY: Yes, there are limtations
on heat input rates.

M5. HOLMES: And can you expl ain how
those affect the project's ability to operate in
duct firing?

MR WLLEY: Yes. The heat input rates
[imts were based upon scenarios at different
at nospheric conditions that the duct burners would

operate for 16 hours in a day on a daily basis,
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and ei ght hours wi thout duct firing at maxi num
| oad.

They do not limt the amount of hours of
duct firing and if atnospheric conditions were
correct duct firing could be done throughout the
day.

M5. HOLMES: |Is that a feasible scenario
that the atnospheric conditions would be different
such that duct firing could occur for nore than 16
hours a day?

MR WLLEY: | believe so, yes.

M5. HOLMES: And you believe that there
could be atnospheric conditions that could all ow
duct firing to continue for 24 hours a day under
this condition?

MR WLLEY: Yes, it's possible.

M5. HOLMES: Thank you. Simlarly,
believe there's also plants that are placed on the
project's operation by virtue of nass em ssion
rates. | believe those are found in conditions 25
and 29, and then there's also sone startup
conditions that make things confusing for some of
us, as well.

But, basically do those conditions

establish mass em ssion caps, if you will, on an
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hourly, daily, quarterly and annual basis?

MR WLLEY: Yes.

M5. HOLMES: And do they prohibit or
prevent the project fromoperating nore than 4000
hours a year in duct firing node?

MR WLLEY: No.

M5. HOLMES: Are the mass em ssion caps
that are contained in those conditions based on
the potential to emt nunbers that are found
earlier in the permt?

MR WLLEY: Yes.

M5. HOLMES: And based on your
experi ence do you expect that the source testing
that will be done for the project will result in
em ssion rates that are simlar to, higher than,
or lower than the PTE nunbers that were used in
the permt?

MR WLLEY: GCenerally speaking, |ower.

M5. HOLMES: Thank you. Those are the
guestions that | have.

HEARI NG OFFI CER FAY: (Okay. Any cross-
exam nation from applicant?

MR, ELLI SON:  Thank you.

/1

/1
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CROSS- EXAM NATI ON
BY MR, ELLI SON:

Q M. Wlley, ny name is Chris Ellison
and |I'mdoing the soil and water portion of this
testinmony, so |I'mgoing to ask you just a couple
of questions.

And for the purpose of these questions I
don't want to address the operation of the plant
on a daily basis, but rather on an annual basis.
Do you have that assunption in mnd?

A Yes.

Q Ckay. Assuming the atnospheric
conditions appropriate to an annual analysis, and
assum ng that the turbines are operated in a
basel oad manner, and assumi ng that when the pl ant
is duct fired that it's duct fired at ful
capacity, would it be possible for the plant to
operate year-round, 24 hours a day, 365 days a
year with duct firing that entire tine, and neet
the mass emi ssions limtations of your permt?

M5, HOLMES: Can | -- I'msorry, can |
just ask one clarifying question. Are you asking
himto assume annual atnospheric conditions, is
that what you're --

MR, ELLI SON: One of the assunptions was
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at nospheric conditions appropriate to an annua
anal ysi s, yes.

M5. HOLMES: Sorry to interrupt.

MR WLLEY: No, it could not operate 24
hours a day duct firing, 365 days a year under
t hose assunptions.
BY MR, ELLI SON:

Q Ckay. Using those sanme assunptions do
you have any estimate as to the nmaxi mum nunber of
hours of duct firing that as a practical nmatter
the plant could operate at and neet those
requi renents?

A O her than the applicant's 4000 hours, |
haven't done the analysis to determ ne what the
probability of being able to operate on a higher
I evel than that, so | don't have that nunber.

Q Do you have any basis to question or
di sagree with the 4000 hour estimate?

A No.

MR ELLISON: That's all | have, thank
you.

HEARI NG OFFI CER FAY: (kay. Does the
City have any questions?

MR, SCHULTZ: No questions.

HEARI NG OFFI CER FAY: No questions.
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CAPE?

MS. CHURNEY: No questions.

M5. HOLMES: Can | ask one nore
guestion?

HEARI NG OFFI CER FAY: Yes.

REDI RECT EXAM NATI ON

BY M5. HOLMES:

Q M. WIlley, do you have any reason to
bel i eve that the 4000-hour nunber is particularly
appropriate or reasonabl e?

A No, | don't.

M5. HOLMES: Thank you.

MR ELLISON: So if I could just foll ow
up?

(Laughter.)

MR ELLISON: Just to nmeke this record
perfectly clear.

RECROSS- EXAM NATI ON

BY MR, ELLI SON:

Q M. WIlley, you don't know whet her the
4000- hour numnber is correct or incorrect, is that
your testinony?

A My testinobny is that it can be 4000 or
nore, should definitely be 4000 or greater, not

4000 or |ess.
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Q But you have also testified that it's
not -- there are 8760 hours in a year, correct?

A Last tine | checked.

Q kay.

(Laughter.)
BY MR, ELLI SON:

Q In nost years except for |eap years.

And you had testified that the nunber is certainly
| ess than that, correct?

A Correct.

Q So there is sone maxi mum anount of duct
firing that is below 8760, in your opinion at or
above 4000, but you don't know what that nunber
is?

A There woul d be a I ot of assunptions, the
particul ar weather patterns for the year, a |lot of
di fferent things would have to go into that, and
have not done that anal ysis.

Q kay.

MR ELLISON: If | may, in response to
this testinmony, we would also like to offer M
Rubenstein on this point briefly. So at the
appropriate tine we will do that. It could be
now, if you wi sh.

HEARI NG OFFI CER FAY: | think we shoul d
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do it now since it's before us at this time. Have
you concl uded, Ms. Hol nes?

M5. HOLMES: Yes.

HEARI NG OFFI CER FAY: No further
questions? Al right.

Go ahead, M. Ellison.

DI RECT EXAM NATI ON

BY MR, ELLI SON:

Q M. Rubenstein, you just heard the
exam nation of M. WIlley on this subject. Let ne
gi ve you the same assunptions that | gave to M.
Wl ey, which are an annual analysis, the
at nospheric conditions appropriate to an annual
anal ysis, turbine operation in basel oad node, and
duct firing at full capacity.

Have you done any cal cul ati on of the
maxi mum nunber of hours of duct firing using those
assunptions that the plant could operate at within
the limtations of the permt?

A Yes, | have.

Q And what is that nunber?

A That nunber is 4000 hours per year.
That was the basis for the em ssions cal cul ations
that we presented to the Air District and to the

Commi ssi on.
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MR ELLISON: That's all | have, thank
you.

HEARI NG OFFI CER FAY: Ms. Hol nes?

M5. HOLMES: No, no questions.

HEARI NG OFFI CER FAY: City? CAPE?

MS. CHURNEY: No questions.

EXAM NATI ON

HEARI NG OFFI CER FAY: M. Rubenstein,
could you sunmarize for the Conmttee the basis
for reaching that figure?

MR, RUBENSTEIN: That figure was not
back cal cul ated. Wen this project was first
bei ng desi gned, we had asked Duke what kind of an
operating profile, if you will, they wanted for
the plant, what types of flexibility they would
prefer, because different project devel opers have
di fferent needs.

And one of the requests that we got from
Duke is that we performall of our em ssions
cal cul ations and air anal yses based on the
assunption that there would be up to 4000 hours
per year of full load duct firing, in addition to
basel oad operation of the plant for 8400 hours per
year .

Consequently that assunption was built
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into all of our calculations. And those
calculations resulted in ultimately the em ssion
limts that the Air District has inposed on the
proj ect .

Those assunptions are also reflected in
the heat input limts that M. Wlley referred to
earlier as condition 23 of the final determ nation
of conmpli ance.

HEARI NG OFFI CER FAY: But is it correct
that those assunptions and the FDOC do not
necessarily limt the project to 4000 hours?

MR RUBENSTEIN. That's correct.

HEARI NG OFFI CER FAY: And do you have an
opi nion of what the practical or feasible
[imtation of hours would be of nmaxi num duct
firing hours?

MR, RUBENSTEIN: Are you asking the
guestion in the narrow context of conpliance with
the permt limt?

HEARI NG OFFI CER FAY: Yes, and stil
comply with the permt limt.

MR, RUBENSTEIN. The reason | asked for
that clarification is that | have no know edge of
what other factors related to water or other

i ssues m ght affect that nunber.
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But as long as the plant's em ssions and
heat input limts are met, that nunber could be
hi gher than 4000 hours per year. | doubt, as a
practical matter, that it could be higher than
4000 hours of full |oad duct firing, nmeaning 4000
hours at 426 mllion Btus per hour

It could be a higher nunber of hours
with a | ower average heat input, meaning there's
| ess duct firing and | ess steam generated as a
result. And there's a very wi de range, | don't
know what the outside nunber coul d be.

HEARI NG OFFI CER FAY: And when you say
unlikely to exceed 4000 hours of duct firing, is
t hat because of the nmass emi ssions limtations
that it woul d encounter?

MR, RUBENSTEIN: The fuel use
[imtations and the mass emission linmtations are,
with the exception of NOx and CO essentially
mat ched. And so if you exceed one, you wl|l
exceed the other for the other pollutants.

And, yes, if you were to fire at duct
fire for 4000 hours per year at a maxi numrated
i nput for those duct burners, in conbination with
basel oad operation of the plant for the rest of

the year you woul d exceed the fuel use limt and
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the mass em ssion limts for several pollutants.

HEARI NG OFFI CER FAY: Al right.

M5. HOLMES: M. Hearing Oficer, could
| ask one follow up question on --

HEARI NG CFFI CER FAY: Sure.

CROSS- EXAM NATI ON

BY M5. HOLMES:

Q If the plant were to have fewer startups
per year and/or not to be operating in basel oad
t he ot her 4000 hours per year, doesn't that
provide nmore flexibility for additional duct
firing and still allowi ng you to neet the permt
[imtations in the FDOC?

A I have to answer that question in two
parts because the answers are different.

Wth respect to fewer startups and
shutdowns, no, that would not affect ny
conclusion. And the reason is that the worst case
for the pollutants that are going to be
controlling here, which would be sul fur dioxide
and particulate matter, are unaffected by startups
and shutdowns. The worst case would, in fact, be
basel oad operation year-round.

So, decreasing the nunber of startups

and shut downs woul d not provide nore flexibility.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71
The second part of your question asked

for fewer hours of basel oad operation. And in
theory that would certainly be true, although it's
hard to hypot hesi ze a case where nmarket demands
for power would be such that a turbine is not
operated at basel oad year-round, and yet there's a
hi gher demand than 4000 hours per year for peaking
operati on.

VWet her that's possible or not goes

beyond - -
Q Right, I'mjust asking about the permt
l[imts, I'mnot asking you to specul ate about

mar ket conditions. And | think you' ve given the
answer is that yes, if there were fewer hours of
basel oad operation, there could be nore hours of
duct --

A Duct firing, right.

HEARI NG OFFI CER FAY: | realize in the
concept of things, shifting to M. Wlley's
testinmony about limtations that m ght affect
water intake, I'ma bit out of order, but, M.
WIlley, | just wanted to call your attention to
t he request for subpoena that CAPE submtted.

Can you get that before you, or are you

famliar with that?
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MR WLLEY: 1've read it, but it's been
a few days.

HEARI NG OFFI CER FAY: (Okay, why don't
you take a nonent and get that in front of you.

(Pause.)

M5. HOLMES: M. Hearing Oficer, are
you specifically referring to the declaration of
Boni ta Churney that was --

HEARI NG OFFI CER FAY: Yes, --

M5. HOLMES: -- docketed on --

HEARI NG CFFI CER FAY: -- on page 4 --

M5. HOLMES: -- February 25th?

HEARI NG OFFI CER FAY: -- paragraph 3,
nunbered paragraph 3 on page 4, declaration of
Bonita Churney re --

MS. HOLMES: Ckay, | have a nunmber of --
wel I, | have the declaration begi nning on page 3.
I["mnot sure we're | ooking at the sanme --

HEARI NG OFFI CER FAY: (kay, paragraph 3
is the one I'minterested in, nunbered paragraph
3 -- M. Rubenstein's testinony.

Are you famliar with that, M. WIlley?

MR WLLEY: Yes, | am

HEARI NG OFFI CER FAY: Now, do you have,

representing the District, do you share any of the
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concerns that are alleged to be voiced by Dr. Fox
t hrough Ms. Churney's decl aration?

And presumably had she been available to
of fer rebuttal she would have raised these
matters.

The Conmittee would like to know if, as
a representative of the Air District, you have
comments on any of these chall enges?

MR WLLEY: Obviously there are sone
concerns, and that's why we have pernit conditions
that cover these areas. Kind of unique permt
conditions in the fact that, you know, we are
requiring 201 and 202 neasurenent nethods for the
particul ates, and not at this point the nmethod 8
on the back half is not allowable.

That's not to say in the future that it
m ght be proven to be acceptable, but at this
point it's not. And so we did have sone concerns
with that.

In addition, the acrolein --

HEARI NG OFFI CER FAY: How did you
resol ve those concerns?

MR WLLEY: How did we resolve the
concerns? Well, we have not allowed the nethod

to, method 8 to be used at this point. So that's
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how we resol ved that concern

We haven't crossed it out for future in
case it's been approved by EPA and the Air
Resources Board. But at this point we woul dn't
allowit.

And in regards to the acrolein
em ssions, acrolein is a very sticky substance to
get ahold of. The data out there is not real good
onit. And it's very hard to neasure and handl e
in the lab, and in the field to the lab

VWhat we have done is required
significant source testing, and then a
reeval uation of the toxic inpacts on that. And,
again, | haven't seen that in anybody else's air
quality permt. |It's kind of unique to this one.

HEARI NG OFFI CER FAY: The requirenent
that you placed on the applicant you believe is
uni que to this --

MR WLLEY: | haven't seen it as far as
reeval uating the toxic inmpacts during basically
the construction portion of it before the plant is
operational. So that's sonmething that | haven't
seen before. But we went the extra step to do
t hat because we share these concerns, as well.

HEARI NG OFFI CER FAY: And does your
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permt require specific testing methods for
acrolein to try to address its elusive qualities?

MR WLLEY: At this nmonent |'m not
famliar with the acrolein test nethods, but we
would require it to be an acceptable nethod. And
we do have sone people on staff that are aware of
t he probl ens of acrol ein.

HEARI NG OFFI CER FAY: So at the very
least it would a test method acceptable to
California Air Resources Board?

MR WLLEY: Air Resources Board,
correct.

HEARI NG OFFI CER FAY: (Ckay.

MR WLLEY: That's correct.

HEARI NG OFFI CER FAY: Ckay, thank you.

Any other comments on the critiques in
par agraph three from your perspective that you'd
like to bring to the Conmttee's attention?

(Pause.)

MR WLLEY: | mght also point out that
on the acrolein we do have the oxidation catalyst
that will be controlling that. It starts up, it
will be alittle less control on startup. And
then as the catal yst gets hot it will pretty nuch

oxidize, I'd estinmate probably 90 percent or
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greater, the acrolein as it gets up to
t enper at ur e.
And 1'd also like to point out that

acrolein is not a carcinogenic inpact, not a |ong-

terminpact. It's inpact is eye irritation, mld
eye irritation, | believe is the correct termon
t hat .

HEARI NG OFFI CER FAY: You nean the
t hreshol ds, the significant thresholds are based
on eye irritation?

MR WLLEY: Correct. |It's not a
chronic or a carcinogenic inpact. |It's an acute,
short-terminpact, it would be eye irritation

HEARI NG OFFI CER FAY: (kay. Thank you
very nuch.

Al right, | believe that concludes our
testinmony on air quality and public health for the
staff. And our exhaustive taking advantage of M.
WIlley. Thank you very nuch.

And now we nove back to CAPE s
presentation of its direct air quality testinony.

Ms. Chur ney.

M5. CHURNEY: Yes, I'd like to cal
Panel a Soderbeck as a w tness, please.

HEARI NG OFFI CER FAY: Ms. Soder beck,
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have you been previously sworn?

V5. SODERBECK: Yes, | have.

HEARI NG OFFI CER FAY: (Okay. You remain
under oath, then

DI RECT EXAM NATI ON
BY M5. CHURNEY:

Q And referring to your declaration, M.
Soder beck, which is a part of exhibit 139, do you
have any changes, corrections or nodifications to
make to your prefiled testinony?

A Yes, | have a few Page 2, paragraph 5,
reference m dway down that paragraph -- |'ve been
busier, so the reference to 600 studies is now
700.

The page 3 on paragraph 9, the second
sentence that says: To ny know edge the
appropriate high data figures have not been
provi ded by Duke in any publicly avail able

i nformati on. That can be clarified in the |ight
of the last hearing when M. Rubenstein did
provi de those figures.

M5. HOLMES: |'msorry, what page are
you on?

M5. SODERBECK: |'m on page 3, second

sent ence of paragraph 9.
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M5. HOLMES: Thank you.

M5. SODERBECK: | guess the next one is
on paragraph 10, the last sentence. Again, it's a
clarification. Were |I say: that although the
APCD requested and recei ved the nodel construction
concentrations information none of its rules and
regul ations directly govern reaching resulting
concentrations as opposed to emissions.” \Which
was confirmed to me by Gary Wl ey.

I just want to clarify that what |'m
tal king about there is that the APCD does require
and | ooks at anything above the state standard as
to concentrations, but doesn't go bel ow t hose
standards in terns of analyzing inpacts of
concentrations.

Par agraph 12, the sentence which carries
over on page 4 to the top of page 5, | would just
add at the end of that, because of the term nol ogy
that's been going back and forth on various
parties as to what conservative means, | wanted to
be really clear. Wen | say it's extrenely
conservative approach in Iight of Duke's earlier
protest, but it's quite |iberal when attenpting to
determ ne the full scope of the resulting

significant adverse health effects. | would add:
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and woul d significantly underesti mate the actua
risks."

And finally on page 8 in paragraph 19,
et me do the easier correction first. In
par agraph B, second sentence, which was the fourth
line, there's a reference in parentheses to .1
percent. That should not be .1, it's just 1
per cent .

And lastly, in paragraph A | reference
the cancer risk is considered significant if it's
greater than 10 in one mllion. Just to be clear
what |'mtal king about here is there are sort of
two significant risk levels that usually go in the
public health discussions. The one in a mllion
relates to when it's significant enough you have
to utilize BACT

And once it's 10 in a mllion you really
can't proceed. And that's the figure that I'm
referring to here. And it's also the sane
reference in the reports. And | can print out
t hose pages later when | get to summari zing the
reports.

BY M5. CHURNEY:
Q And are those all the corrections that

you have?
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A Yes.
Q And with those corrections are the facts
stated in your --

MR HARRI'S: Excuse ne, |'mnot sure.
I"msorry, Bonita -- Jeff Harris. |'mnot sure |
understood that | ast correction about the one in
10 million. Can you go through that again? Does
your | anguage change there, or are you just --

M5. SODERBECK: |'mjust expl ai ni ng what
the -- my reference to the 10 in one mllion is,
is really to the reference that presunmes you've
al ready put BACT and can't go forward, as opposed
to the one in a mllion risk that would require
you to use BACT

MR HARRI' S: You haven't changed the
text of that --

M5. SODERBECK: No, just a clarification
as to what the nunber is.

MR HARRI' S: Thank you very nuch,
appreciate it.

BY M5. CHURNEY:

Q Ckay, and with those corrections and
clarifications are the facts stated in your
declaration true and correct?

A Yes, they are.
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Q And was that declaration prepared by

you?
A Yes, it was.
Q And are the opinions your own?
A Yes.

Q And do you adopt the testinony in your
decl aration as your testinony?

A Yes.

Q kay.

M5. CHURNEY: Wth that | would offer
that portion of exhibit 139 into the record at
this point.

HEARI NG OFFI CER FAY: |s there
objection? That is received into evidence at this
poi nt .

BY M5. CHURNEY:

Q Ms. Soder beck, could you pl ease
summari ze briefly your educational and
pr of essi onal background?

A Yes. | graduated from San Diego State
with a BAin history and mnors in econonm cs and
accounting. And | then graduated from Harvard Law
School cum laude in '78, 1978.

Q And how did you cone to gain your

expertise on the health inpacts of PMLO and PM2. 57

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

A I guess | should back up a little bit,
I"mnot sure | quite finished your prior question
As to professional experience | did practice |aw
until 1995, and worked primarily in the areas of
corporate and securities and merger and
acqui sitions.

| stopped practicing in '95 and becane
an inactive Bar nenber. And | began doi ng work,
research work on Al zheiner's Di sease. Wbrking
with Dr. Jeff Cunmings, who's the head of the
UCLA, I'mnot sure exactly what the title is, but
it's their Al zheinmers Research Center. And he
al so works at the VA Hospital down there, and is
very renowned in that particul ar area.

I"msorry, you then asked ne?

Q How you cane to gain your expertise on
the heal th inpacts of PMLO and PM. 5.

A Yes. After | noved to Morro Bay and
heard about the plant and becane very interesting
in attending all the workshops, | started readi ng
some of the AFC and sone of the things that I
didn't think were comng up in the workshops. And
di scovered the increase of the PMem ssions of 76
tons per year conpared to the old plant.

And sonmewhere in the back of ny nmnd
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knew that particulate matter was a bad thing. So,
| decided to independently, along with M.
Churney, do sone research on the health inpacts
that can result from PMLO, and particularly PM.5.

| proceeded by gathering all the
relevant articles that | could find that were
reasonably avail abl e and vari ous nedi ca
libraries, including UCLA, Stanford, Cal Public
Heal th, USC and actually got a nunber of articles
fromthe South Coast Air Quality Board's public
library.

And with that collection, which is now,
as | mentioned earlier, grown to about 700
articles, | proceeded to go through those and do
an analysis, first focusing on inpacts on
children. Because | thought mnmy gut instinct was
that that would be a very inportant topic.

| proceeded to prepare an anal ysis on
that basis based on the risk assessnments found in
these primarily epidem ol ogi cal studies, and the
data that was then avail able from goi ng through
the AFC and its appendi ces.

One of the nunbers that we did not have
at that point was full data on what the nodel ed

concentrations woul d be for the new plant, wthout
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i ncludi ng the Mdrro Rock.

So initially our report included the
Morro Rock highs. And the nunmbers that we showed
for the various end points were astoundi ng.

So, at that point we brought it to the
City Council's attention and Duke's response was
that we were focusing on a wong nunber, the 24-
hour high on the rock is not real. So, | agreed
with themand tried to get the data. And went
back and we anal yzed that. And in addition
prepared a second report on other susceptible
popul ati ons including the elderly and those with
various chronic diseases.

Q In the course of preparing these reports
did you review, read all 700 articles that you've
col | ected?

A | reviewed them | didn't read each of
themin total detail. Sone of themrelate to
mechani sns of appropriate nonitoring and filtering
and things of that sort, which I didn't find
particul ar relevant to what | was doing.

But, certainly, | would say about 400 of
them | have been through in pretty good detail

Q Could you briefly sunmarize the findings

of the revised January 2002 children's report,
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which is attachment A to your declaration?

A Yes. Again, I'Il highlight first just
some of the health problens that do result from
exposure to PM These include increases in risks
of infant nortality fromrespiratory causes,
including SIDS. |Increased hospital adm ssions of
children for respiratory illness, primary care
clinic and doctor visits; increased nedication use
in asthmatic children; decreased |ung function and
lung growth in children

An increase in premature births, |ower
birth weight and small er head circunference at
birth. Increased enmergency roomvisits for asthma
and pneunoni a by children. Increased cough
phl egm wheeze and breathing difficulties in
children. And altered and reduced i nmmune function
in children

And not surprisingly, given all that, a
hi gher school absenteei sm

Wthout going into the details of
exactly what each study showed, which I think is
set forth pretty carefully in the report, itself,

I just wanted to hit those highlights.
Applying those to the data that we had

collected fromthe Duke filings of one sort or
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another, | prepared a table which is on page 8 of
that report, which is attachment A to ny
decl aration, which showed that even though
em ssions for NOx and CO are goi ng down
significantly, and PMis going up, every single
pollutant that is nodeled, in fact, increases in
concentration in Morro Bay. And that's primarily
because of the | ower stacks and the | ow exhaust
velocity and tenperature with the new plant as
conpared to the existing plant, with its very tal
stacks and hi gher velocity and tenperature. So
that nore of it will stay here, in other words.

I was not particularly concerned about
the CO and the NOx increases because those |evels
in Morro Bay are way bel ow the state standards.
And there's nothing in the literature that | found
that indicated that there was not, in fact, a
threshol d for those

PM on the other hand, there is no
threshold for, in terns of an absolutely zero risk
| evel of safety. Therefore, | concentrated
particularly on the PM em ssions and i ncreased
concentrations.

And, again, in this County generally

it's better than nost, but still it seens the 24-
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hour standards, fromtine to tinme, although it was
apparently just in one case in the last three
years here in Morro Bay, have nothing to do with
the plant, but having to do with a wildfire.

In addition, the current state annua
standard is not being exceeded here. But the
proposed new standard woul d be exceeded here, if
adopted. And | can talk about that a little bit
| ater.

Let's see, | guess the other inportant
poi nt about that report is that we tried to take
to heart the criticismwe had received earlier
and tried to be extrenely, | hate to use the word
conservative, and by that | nean proceeding with
nunbers that would, in fact, under-estinate the
actual risks.

W | ooked at two things. One was the
assunption that the annual increase that was
nodel ed woul d, in fact, occur every day. And
there woul d be no days where it peaked above that,
as suggested by M. WIlley and the Air District
Board as a way to get at what the typical increase
woul d be.

And then we also took what we tried to

calcul ate by various ratios fromthe data we did
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have, the maxi mum 24 increase other than at the
rock. And both of those nunbers are in here. And
t he maxi mum i ncrease essentially for using the
annual nunber as a little bit under 1 ntg
i ncrease. And using the 24-hour nunber, we
calculated it at about 8.3, in fact, using the
nunbers that M. Rubenstein provided at hearing,
that is an under-estinmation, in itself, and that
woul d be sonmewhere between 9 and 10, closer to 9,

I think, that with the actual nunbers fromtheir
nodel i ng.

Q Did your review of the literature al so
i ncl ude studies that included Santa Maria and
At ascadero in San Luis Cbi spo County?

A Yes. As a matter of fact, there are a
couple of themin here that were done as a part of
a project with about sonmewhere between 10 and 15
cities in southern California, including anongst
those were Atascadero and Santa Mari a.

In the report on page 13 in the bullet
points, one of the cities cited under that showed
there is a decline in lung function included that.
It was al so one of the studies that showed the
i ncreased absenteeismin school. And off the top

of nmy head those are the two that | can think of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89
i medi at el y.

But it was interesting because
At ascadero was relatively | ow conpared to nost of
these other cities, in terms of overall background
concentrations, but it had the highest asthna rate
of any of those cities in the study.

Q And did you al so | ook at data which
conpared Morro Bay to Atascadero?

A Yes, | did. | had received a copy of
APCD recent report that was done on February 21st,
whi ch was a summary by M. Carr in connection with
his departure about the trends that had occurred
in the various pollutants in the County. And that
i ncluded the PMLO trend. And he very nicely
i ncluded a chart conparing -- showing the PMin
Paso Robl es, Atascadero, and Morro Bay.

Now, for those of you who are not from
here, Atascadero and Paso Robles are at least two
and a half to three tines larger than Morro Bay in
terns of popul ation.

MR HARRI S: Excuse nme, M. Fay. |
guess | want to object on the basis that |I'm not
sure this is in any of the prefiled testinony.

And so | don't know where she's going.

HEARI NG OFFI CER FAY: Al right. Wwe'll
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adnoni sh the witness to keep it within her area of

expertise or reference --

M5. SODERBECK: | didn't nake copies of
this, but --

HEARI NG OFFI CER FAY: -- part of your
testi nmony.

M5. SODERBECK: -- 1'd be happy to make
copies for everybody. | nean it's a public

docunment from CARB.

MR HARRIS: M point is that it's not
inthe prefiled testinobny. And that requirenent
allows us to prepare. And obviously since this
was not in the prefiled testinony, we haven't had
t he opportunity, which we should be afforded, as
to prepare for this type of information.

M5. CHURNEY: This information, it's
conme up now because she did take a look at it in
connection with this study. It will come up in
rebuttal, and we will offer the docunent in
rebuttal, as well.

We can hold it until then if you wi sh,
and she can discuss it then.

MR HARRIS: Again, if you have
docunents that you know you're going to use, those

shoul d be prefiled. And so whether you're going
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to introduce it on direct or as rebuttal, those
t hi ngs ought to be prefiled. And they're not
prefiled. W have not been given the opportunity
to prepare on these issues. And that's unfair
surprise.

HEARI NG OFFI CER FAY: What |'mgoing to
do is let the witness go ahead. And essentially
sustain M. Harris' objection by according himthe
opportunity to return to this matter at his
di scretion with rebuttal at a later tine, if you
need.

M5. SODERBECK: The only point | was
maki ng with those figures was that all of
At ascadero and Paso Robl es have | ower PM I evels
than did Morro Bay in the |ast several years, even
t hough they're substantially nore popul ated and
are right in the mddle. They' re both
transsected, | guess, by the highway 101. So
there's a lot nore traffic there.

BY M5. CHURNEY:

Q And could you al so pl ease summari ze your
findings with respect to the report on the elderly
and ot her susceptible popul ati ons which is
attachment B to your declaration?

A Yes. After coming to the concl usions
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that we arrived at with respect to the risks to
children, the studies that they had been review ng
all highlighted other susceptible popul ations, as
wel I, including the elderly and with sone overl ap
in the fact that anyone who has any chronic
cardi ovascul ar or respiratory di sease, or cancer
or diabetes, according to the |atest studies, are
i npacted nore severely by PMincreases than the
rest of the popul ation

That was of concern because according to
the | atest census data, Mrrro Bay has a very high
percentage of elderly. And that's what |'m
referring to as 65 and ol der, and al ong with about
15 percent of the popul ati on being under 18. So
you have a very large susceptible population risk
pool in town here.

The other things that | covered in here,
well, basically just to give a little summary, the
page 16, table 1 in that attachnment B takes the
i ncreased risk that occur for nortality and
hospital adm ssions in these various subgroups,
and by subcat egory.

For exanple, those wth cardi ovascul ar
di sease and those with respiratory disease have

significantly increased nortality rates conpared
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to the rest of the popul ati on when you're
conparing increased risk fromPM

That table, again we tried to be very
conservative, we took the analysis both fromthe
assunption that the annual nodel ed nunber woul d
never vary on any day. And that again, using the
24-hour nodel ed max excluding the rock, to sort of
outline this as the high end paraneter of what
coul d happen.

A coupl e other issues that are addressed
in that report, which are very significant, are
it's been argued that with respect to the short-
terminpacts of the daily swings in PM that the
nmortality increases that occur in that situation
may be people who are on death's door and die a
day or two earlier than they otherw se woul d have.

And there's a whole series of studies
now t hat show that that absolutely is not the
case. That there is a real inpact fromthese 24-
hour increases that can cause nortality and a
whol e nunber of other health problens, as I'd
mentioned earlier that is above what you get from
sinmply 1 ooking at a chronic standpoint.

There is no -- in effect, there is no

peak of people dying in a couple of days, and the
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normal death rate dips for a couple days, and
conmes back. That would be what was happening if
this nortality displacenment were, in fact,
occurring. But that does not occur

Finally, the other issue that |
di scussed extensively in that particular report is
the fact that there has -- inthe literature
there's absolutely no indication of any
thresholds, as | nentioned earlier, for PM And

that the rel ationship between the dose and the

response in this case -- the PM it's absolutely
[ i near.

That means that -- you might want to put
this up -- that neans that a 1 ntg per cubic neter

i ncrease, whether you're at the 15 ntg background
concentration or whether you' re at a 90 background
concentration has the same adverse inpacts.

| believe M. Ringer had pointed out,
and he is correct, that this figure that was just
put up, it was attached to ny declaration, this
canme fromthe Zanobetti and Schwartz study. And
it shows for ten cities, these are actually
datapoint lines, and it goes all the way down to
about 2, 3 ntg in background concentrations. That

this is about as linear as you can ever see on an
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act ual datapoi nt basis.

There is a greater |evel of uncertainty
towards the bottom but nonetheless it's very
consistent. So the argunents that had been nmade
earlier about the fact that we're at a very | ow
concentration here, that's great. It doesn't nean
that we should make it any worse, however.

Because there will be the same effect.

Q Coul d you sunmarize why you believe
Duke's PMLO eni ssion rates are bei ng understated?

A Sure. | think, since we're going to be
covering that on rebuttal, it probably is best to
do it in that context instead of trying to
separate them out.

Q kay.

M5. CHURNEY: We will reserve that issue
then for rebuttal and nove on
BY MS. CHURNEY:

Q Coul d you sunmarize briefly what you
bel i eve the problens there are with Duke and
staff's approach to mtigation?

A Yes. The local increase in the
concentrations of PMare of what is primry
concern fromthe health standpoint. It's not so

much the total em ssions, but how nmuch you're
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actual ly breathing, which is what stays here.

As both Duke and staff experts have nade
clear, the ERC programis for regional mtigation
And it may have sone inpacts on local, but it's
not intended to cover local. And | think that
that local inpact here in Morro Bay is what's been
i gnored, not by design. For exanple, the APCD,
don't believe, has any authority really to dea
with it, since the standards are, in effect, being
met .

One of the problens | see is that 43
percent of the ERCs are from SOx, which is a
predecessor -- precursor of PM Precursors do not
have the same dispersion inpacts as direct PM W
have direct PM2.5 that will be com ng out of this
new plant. And we're substituting credits froma
precursor that nmay not have devel oped into PM
until somewhere, you know, south, maybe Santa
Maria or off the ocean somewhere. And we're
giving credits for that for pollution fromPM.5
that's going to increase the |ocal concentration
right in Morro Bay.

And | disagree with the use of the
cessation of the fuel oil burning. | think this

Conmittee can still ook at the appropriateness of
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whet her that is, in fact, paper mtigation or not.
But fuel oil burning stopped in 1995. And 51
percent of the ERCs for PMLO cone fromthat, which
if I'"'mcorrect and that's truly not actua
mtigation, the ERCs woul d be short by at | east
104 tons per year

The reason it's believe it's paper
mtigation is that in this analysis is to be
determ ned, as M. WIlley pointed out, there could
not be credit given if Duke had no ability to use
that oil again. And under those rules that were
i n existence, when they ceased firing the oil in
1995, the NOx rules canme in and prevented them
fromusing it. And that the new NOx |imtations,
with the plant as it is, which is what we have to
| ook at, | think, here, they couldn't
realistically burn that again. It would be above
the NOx limtations.

And finally, as to mtigation | think
it's clear that the duct firing is
di sproportionately dirtier. And | understand M.
Rubenstein's testinony as to the, that it's just
the sane, | ook at the gas per unit burned, but in
all due respect, that's a total red herring.

Because what you really need to look at is they're
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getting the last 168 nmegawatts of electricity,
which is what, in fact, they're in the business of
produci ng, they're not in the business of burning
fuel just to burn fuel, that |ast 168 nmegawatts
you are getting substantially nore PM eni ssions
than you were getting for any other 168 negawatts
that are being burned on basel oad.

And as we heard earlier, in fact, that
assunption is that only the 4000 hours duct firing
can occur, and as we've heard just previously, it
could be a little nore than that.

Q Do you believe the effect estinates
stated in the two reports are conservative? That
is, understating the likely actual adverse
i mpact s?

A Yes, | do. As | nentioned in the
earlier testinmony, first of all, even if Messrs.
Rubenstein and Zi emer were correct, that the
nodel i ng that they used, the 1SC nodeling, is very
conservative and nay overstate the actual
concentrations fromthe new plant em ssions by a
factor of four to 12, | believe is what M.
Rubenstein used, | believe that we have been
equal ly overly conservative in preparing our

assessnments of the adverse risk effects on health
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by a factor of at |east that much, if not nore

Again, to summarize. First, we tried to
be extremely conservative in using only the annua
i ncrease concentration as though it occurred every
single day. And did not take into account the
fact that with varying conditions such as weat her
and operational |oads and things of that sort,
that there would nostly likely be a nunber of days
whi ch the increases will be substantially above
that 1 ncg.

W al so used a very conservative mnet hod
of estimating the inpacts, excluding the rock, as
| have expl ai ned, since that data had not been
avail able to us before, we did a ratio anal ysis.
And when we got that data from M. Rubenstein it
actual ly showed that the nunbers we shoul d have
been using were higher than what we used, which
again nmeant that ours was an understatenent.

M. Hartman, in his analysis, and in our
reports, we both tried to be extrenely
conservative in using what we thought was the nost
unassail able risk level that could not be
chal | enged, which cane fromthe Sanut study, which
showed al |l -cause nortality of .51, with an

i ncrease, 10 ntg increase in PMIevels.
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H s cal cul ati ons were based on that.
That's how he got to his annual nortality risk
ratio fromthe plant's em ssions of being one in
181,876, and the lifetine risk nortality of one in
6,395. Cdearly those are well below the one in a
mllion standard that you would normally | ook at
as significant.

Because we were so conservative, again
we' re understating here, because in fact the CARB
and OEHHA revi ew board, in |ooking at the new
proposed PM standards that are com ng down,
strongly indicate that the appropriate nunber you
shoul d be | ooking at is the cohort studies |ong
terminpact, which is 4 to 7 percent.

And if that nunber were used on M.
Hartman's report, for exanple, the annua
nmortality risk would drop down to one in 45, 469,
when using the 4 percent nunber; and one in 25,982
using the 7 percent nunber as the high. And the
lifetime risk would drop to one in 1,599 using the
4 percent level, and one in 914 if you use the 7
percent |evel.

Agai n, these are the nunbers that are
bei ng used by CARB in doing their estimte of how

many lives will be saved in California in
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adjusting the standards that they are proposing.

So, it just denobnstrates --

MR HARRIS: Again, I'd ask -- can | ask
again where this is in the prefiled testinony?
None of these nunbers are famliar to ne. And we
haven't had a chance to prepare to deal with those
nunbers. So can | ask again, where in your
testinmony, are those nunbers? And if they' re not
in your testinony, |I'd object on that basis.

M5. SODERBECK: |'m expl ai ni ng why our
nunbers are conservative. The studies that were
supplied with ny report have those nunbers in
t hem

MR, HARRIS: The point is you could have
expl ai ned why they were conservative in your
prefiled testinony. And there's no explanation in
your prefiled testinony.

M5. CHURNEY: | think it's self evident
fromthe docunments, and the docunents speak for
t hensel ves.

MR HARRIS: Not to the rest of us, --

HEARI NG OFFI CER FAY: Well, but then
you'll have to --

MR HARRIS: -- we didn't have the

docunents in advance i s ny point.
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HEARI NG OFFI CER FAY: -- you'll have to
refer to where in the prefiled testinony.

MS. SODERBECK: In part this goes to
rebuttal because | was -- the testinony was
chal | enged by Dr. \Walthers.

MR HARRI' S: Ckay, well, then, you know,

rebuttal testinony is obviously appropriate. But

pl ease point to the testinony -- our testinony
you're rebutting. |'mjust asking for a page
numnber .

If you're giving direct testinony tel
us where it is in your direct testinmony. |If
you're saying, well, it's not direct, it's
rebuttal, show us what you're rebutting.

HEARI NG OFFI CER FAY: M. Harris. |
t hi nk what you have to do now on direct is
reference in your direct testinony the type of
i nformati on that you're providing us. Then let's
make a clear break and you tell us that your
rebuttal testinony has begun so we can all be very
clear on what's going on

M5. SODERBECK: That's fine. Just in
the interests of tine | was trying to bring
everything together at once. But | can save this

for rebuttal, because the indications that they're
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not conservative really do go to rebuttal

MR HARRI'S: Again, rebuttal of what?
I"msorry, I"'mnot trying to be difficult. 1I'd
just like page references either in our direct
testinmony or --

MS. SODERBECK: Do you want ne to get
the transcript out and show you the transcri pt
ref erence?

(Parties speaking sinultaneously.)

M5. CHURNEY: We'll| reserve this for
rebuttal. Let's nove on with the direct we are --

MR HARRIS: Wit a mnute. Wat
rebuttal ?

HEARI NG OFFI CER FAY: (kay, and now do
yo intend to offer --

M5. CHURNEY: We'll do --

HEARI NG OFFI CER FAY: -- rebuttal right
after --

M5. CHURNEY: Correct, --

HEARI NG OFFI CER FAY: -- your direct?

M5. CHURNEY: -- we'll go directly to
rebuttal

HEARI NG OFFI CER FAY: (Okay. And we'll
reserve cross-examnation for all of it

t oget her --
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M5. CHURNEY: That's how you' ve done it
with all the other wtnesses --

(Parties speaking sinultaneously.)

M5. CHURNEY: -- who have had rebutta
at the sane tine, yes.

HEARI NG OFFI CER FAY: (kay. So conplete
the direct, and then nove to rebuttal
BY M5. CHURNEY:

Q Do you have any ot her support for why
the studies are conservative that you do not w sh
to reserve for rebuttal ?

A Trying to sort this out now One thing
that is in our direct testinony, in ny direct
testinmony, the reports, thenselves, do reference
the fact, as | had nentioned, that Morro Bay has a
very hi gh percentage of susceptible population in
elderly and in the children under 18 category.

Those nunbers are in ny direct. | can't
gi ve you the page nunbers right off the top of ny
head, but | believe they total ed about 39 percent
using the 2000 data, and it was about 42 percent
using the 1999 U.S. census data.

And the nunbers that we have used in
maki ng the calculations in the report do not, in

any way, reflect the increases in risks that would
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be attributable to those categories that the
studies and the reports show are particularly high
for that category of risk. W only cal cul ated
based on the across-the-board generalized nunber.

Q And do you have any proposed changes to
the air quality conditions regarding mtigation?

A | do, but it probably makes nore sense
to do themafter rebuttal

Q And finally, do you have any financi al
or personal interest in the outcone of this
pr oceedi ng?

A Absol utely not.

Q And have you been paid by anyone for the
time and efforts you've spent on this proceedi ng?

A | could only wish. But the answer is
no.

M5. CHURNEY: |'d like to nove to
rebuttal at this point.

MR HARRI S: Before you begin, Bonita
could I ask for clarification. The figure that's
up on the overhead here, where does that cone
fronf

M5. CHURNEY: It cones, it is attached
to the declaration, the report.

MB. SODERBECK: It's attached to |
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bel i eve what's the second report, attachnment B to
nmy decl arati on.

MR HARRIS: So that is in your prefiled

testi mony?

M5. SODERBECK: Yes, it is.

MR HARRIS: |I'msorry --

M5. CHURNEY: Moving --

MR HARRIS: -- |I'msorry, --

MB. CHURNEY: ©Ch, okay.

MR HARRIS: -- I'mjust trying to find

t he docunment so we can get prepared. Was it in,
not in the electronic copy, is that the issue
here? It's only in the hard copy?
M5. SODERBECK: Yes, it's just in the
hard copy. |It's not sonething that | prepared.
HEARI NG OFFI CER FAY: And can you give a
little nore reference to where it is? M copy has
a report by Corio and Sherwell attached. Is it --
M5. SODERBECK: That's the children's
report, if | can call it that, which Is -- well,
actually that's ny declaration that has that
att ached.
There's also a report, attachnent Ato
nmy declaration, which is dealing with the effects

of particulate air pollution on children. And
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there was a separate attachnent B to ny
declaration which is the effects of particul ate
air pollution on susceptible popul ati ons ot her
than children. Mrtality displacenent and absence
of threshol d.

And it's to that one that it's attached
as an exhibit A at the end of that declaration

HEARI NG OFFI CER FAY: Let's go off the
record a mnute

(OFf the record.)

HEARI NG OFFI CER FAY: Just go through
that one nore tinme, please.

M5. CHURNEY: (kay, the graph that has
been referred to had been attached as exhibit Ato
attachnent B to the declaration of Panela
Soderbeck. It was there when we submitted it to
docket. | have no explanation for why it's not
there in the copies that have been received.

But the sane graph is contai ned on page
670 in the Schwartz and Zanobetti article, which
is --

V5. SODERBECK: Attachnment 21.

M5. CHURNEY: -- attachnent 21 to that
sane attachnment B to the declaration of Panela

Soderbeck. It's an epidem ology article dated
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Novenber 2000, volune 11, nunber 6.

And the graph is at the bottom | eft-hand
corner of that page in a nuch smaller rendition
identified as figure 2.

HEARI NG OFFI CER FAY: Ckay, thank you
for that. And just direction fromthe Committee
to please follow up with dockets and confirm
whet her or not your docunment was filed in the form
in which you intended it, and which you sent it to
the proof of service. And if not, please supply
thema corrected copy that confornms with the one
you filed on the proof of service.

Ckay. At this tine we're going to take
a break for lunch. We'Il take a 45-m nute break
for lunch, and return here at 12:40.

W' re off the record.

(Whereupon, at 11:59 a.m, the hearing

was adjourned, to reconvene at 12:40

p.m, this sane day.)

--00o0- -
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AFTERNOCON SESSI ON

12:49 p.m
PRESI DI NG MEMBER KEESE: -- for today.
As you know we still have land use. We wll go

until we finish today, with a deadline of 6:00
p.m Soif we should finish at 5:00 or 5:30, that
will be the end and we'll cone back and start on
our other soil and water, visual, et cetera,

t onor r ow.

If we don't, we will continue right up
till 6:00 p.m, and then at 6:00 p.m we wll
break and start over tonorrow with anything that
we have remai ni ng on our schedul e.

M. Ellison.

MR ELLISON: |'mgoing to be handling
the land use, that's why |I'm addressing this
i ssue. W do have one nenber of our panel, M.
Van Buskirk, who will not be able to be here
tomorrow, and | nentioned this to Gary Fay.

W would like, if at all possible, and I
don't see any reason we shouldn't be able to do
this, to get through today the direct and cross-
exam nation of our w tnesses; not necessarily all
of land use, but our w tnesses, anyway, --

PRESI DI NG MEMBER KEESE: The proposed
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schedul e would make it | ook |ike that should be a
possibility. W wll keep that in mnd

MR, ELLI SON:  Thank you.

PRESI DI NG MEMBER KEESE: (Ckay, thank
you. M. Fay.

HEARI NG OFFI CER FAY: Okay. Now we'll
nove forward with CAPE s rebuttal testinony on air
quality.

MR HARRIS: M Fay, before you begin
with the rebuttal, | need to go on the record with
a couple of things, if we could.

During the break we were handed a nunber
of docunents, a nunmber of |engthy docunents, and
they were offered as rebuttal exhibits. | want to
| odge, once again, our protest to the failure of
CAPE to prefile those docunents.

The regul ations are very clear. This
is, inny view, the quintessence of unfair
surprise. They've had these docunents for days,
and in sone cases, nonths. They' ve known about
the prefiling requirenent. And they sinply
elected to try to spring it onus. And | find it
to be the kind of tactic that is offensive.

And not only is it offensive, it places

my client at a severe disadvantage. And right now
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nmy experts, instead of having the two weeks that
CAPE s had to prepare for the testinony we're
about to hear, are on the fly trying to read those
docunents and determ ne whether they are, in fact,
even relevant to this proceedi ng.

And | want to note my objection to each
and every one of those docunents, and I'll go
through themindividually if you'd I|ike.

But, M. Ellison and Ms. Churney have
had a dialogue on this issue. W had it at the
prehearing conference. W tal ked about the
necessity for people to prefile their testinony.

And as late as, you know, 12:30 today,
we get handed a stack of docunents that they've
obviously had in their possession since we started
at 9:00 this norning.

And | find the tactics patently unfair
and | want to put our objections on the record.

M5. CHURNEY: Well, if | mght respond.
There is no prefiling requirement in these
proceedi ngs for rebuttal testinmony or exhibits.

MR HARRIS: Please cite to the code for
that --

M5. CHURNEY: No, I'mfollowng --

MR HARRIS: -- wong --
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(Parties speaking sinultaneously.)

M5. CHURNEY: -- I'mfollow ng the
prehearing order. |I'mfollow ng each of the --

MR HARRIS: Please cite to the
prehearing order, then, --

MS. CHURNEY: Yes.

MR HARRI'S: -- because in neither case
are --

MS. CHURNEY: Here's what the prehearing
order --

MR HARRIS: -- exhibits are not
required to be filed --

MS. CHURNEY: Here's what the prehearing
order provided, counsel. Parties intending to
of fer documentary exhibits as evidence shall also
i nclude a copy of such materials with their
witten testinony.

In this case there's a requirenent for
prefiling of direct testinony. There's no
prefiling requirement for rebuttal. Accordingly,
there's no requirenment for filing rebutta
exhi bits.

MR HARRIS: That's a very contorted
readi ng of that provision.

(Parties speaking sinultaneously.)
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HEARI NG OFFI CER FAY: |'mgoing to cut
off the debate at this point. M. Churney,
essentially you' ve msread the order, and we may
or may not allow sonme of these docunents in.

If we do allow themin, it will be over
applicant's objection, and only with the
under st andi ng that your w tness may have to return
at the discretion of the applicant to respond to
guesti ons once applicant has had a chance to
di gest this information.

But this does constitute a surprise.

And in the past, while we have allowed rebuttal,
we have al ways accorded that -- and rebuttal has
never been in this dinmension. 1t has been, you
know, along the lines of oral rebuttal to the
prefiled testinony, not witten docunents, in

| arge volune, by the way, that were given to the
opposi ng party at the nonment of the hearing.

So, let's nmove ahead. Your objection is
noted, M. Harris.

MR HARRIS: |1'mgoing to ask ny
wi tnesses, M. Rubenstein and M. Walther, to | ook
t hrough those docunents as CAPE is testifying. W
may want the opportunity today to provide rebuttal

to this surprise rebuttal.
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And so I'd note that. And let ne talk
to ny witnesses during one of the breaks and see
if they're prepared to proceed today. | think
they are --

M5. CHURNEY: | think --

HEARI NG OFFI CER FAY: And | think --
just a nonment -- and | think one additional thing
that would help is if you were aware of sone
limted purpose for which you' re using sone of the
docunents, please make that very clear. Because
it my be that there's not a disagreenment if it's
bei ng used for a narrow purpose, and/or the
opposing witness is famliar with it, et cetera.
And we can just nove along and not have a big
fight over these.

But if it's left in the general sense, |
can see where we nay have greater concerns.

M5. CHURNEY: No, and | think you'll
find that nost of these are offered for a very
specific purpose, and we will indicate that as we
have the testinony presented.

May | proceed?

HEARI NG OFFI CER FAY: Pl ease.

BY M5. CHURNEY:

Q Ms. Soderbeck, do you agree with
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M. Rubenstein's and staff's concl usions about the
em ssion reduction credits or offset credits and
| ocal inpacts?

A Well, | agree with themthat em ssion
offsets in the formof ERCs are not intended to,
and do not necessarily provide any |ocal benefits.
And | further agree that decreases in enissions
that result fromthe ERC regi onal program by
nature precede the project that you are then going
to be using the ERCs for

And here, given the way that that system
works, in effect, 51 percent of the enissions that
had been elim nated when the plant ceased oi
burning in 1995 are now coni ng back

Q Do you agree with M. Rubenstein's
i nterpretation or nethodol ogy for cal cul ati ng PMLO
fromduct firing?

A No. | don't disagree that what he was
calcul ating was correct, as for what he was
calculating. But | don't think that's applicable
nmet hodol ogy for | ooking at whether the em ssions
fromPM are di sproportionate with the duct firing
or without the duct firing.

| think, as | said earlier, when you

eval uate the em ssions produced fromthe | ast 168
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megawatts, which comes fromthe peaker capacity,
those em ssions are going to be substantially
hi gher than any ot her 168 negawatts fromthe
project, because of the inefficiency factor

It's sinply a factor of the duct burning
using substantially nore fuel. Its fue
efficiency is 42 percent conpared to the basel oad
efficiency of 55 percent. And those figures cane
fromthe staff's PSA on the fuel efficiency
portion.

Therefore | disagree with | ooking at the
em ssions on the basis of the Btus of fuel burned,
doesn't tell you anything about the quality of the
air that's going to be com ng out of there.

Q Do you agree with M. Rubenstein that
t he principal conponent of the plant's PM2. 5
em ssions will be sulfates?

A No, | don't. And that goes to a couple
of the exhibits that we had. The --

Q Could you identify first the exhibits
that you're | ooking at?

A Sure. The first one that |I'm | ooking at
is called investigation of artifacts in
condensi bl e particul ate nmeasurenents for

stationary conbustion sources. And this was
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prepared by Stephanie Wen from GE Energy, is the
| ead aut hor.

This was presented at the same sem nar
that M. Rubenstein had presented his paper at
that we discussed at the earlier hearing.

And the only purpose for this is to show
that GE's own anal ysis shows that the natural gas
results primarily in organic and el enental carbon
foll owed by sulfates and snaller anmounts of other
items. So it's carbon that's principal

That's the sol e purpose for having that
rebuttal -- exhibit, excuse ne.

I would agree with Gary Rubenstein that
the current nmonitoring techniques, it's very
difficult to distinguish conbustion particles from
any particul ar source, one fromanother. But
that, and the fact is one reason why the fact that
the studies that we're using, the wide variety of
studies that we were quoting fromdifferent
cities, large and small, rural and urban, are
robustly in agreenent.

Because they all have -- conbustion
particles. And it's the conbustion particles that
are what's deadly.

M5. CHURNEY: If | could request that an
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exhi bit nunber be assigned to that docunment that's
just been identified, the investigation of
artifacts.

HEARI NG OFFI CER FAY: Investigation of
artifacts in condensible particul ate nmeasurenents
for stationary conmbustion sources --

M5. CHURNEY: That's correct.

HEARI NG OFFI CER FAY: -- will be exhibit
178.

BY M5. CHURNEY:

Q Do you recall M. Rubenstein's testinony
about the |1SC nodeling being conservative because
it used worst case conditions that could not occur
inreal life?

A Yes, | do.

Q Do you agree with that?

A | had a problemw th the exanple that he
used, because | think he tal ked about conbi ning
the exanmple of a worst case em ssions scenario at
extremely cold tenperatures, | think with 34
degrees anbient tenperature. He said were
conbi ned with worst case di spersion
characteristics, which generally occur at warm
condi tions.

He did refer to the AFC appendi x 6.2 and
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table 6.2-2.2 in that regard, as setting forth the
wor st case assunpti ons.

VWhen you | ook at that table in every
case for all three years that were anal yzed, 1994
t hrough 1996, for all four pollutants, including
PM the worst inpacts occurred at 85 degrees
anbi ent tenperature, which is the sanme as the
wor st case di spersion inpacts.

VWi ch, at least for that particular
exanple, to ne says it's not particularly
conservative

And | would note also that that table
does not eval uate what you m ght consider the nore
typi cal or average tenperature at Mrro Bay,
sonewhere in the md 60s.

Q Do you recall M. Rubenstein's testinony
that the PM enission rates used here were not
based on GE' s nunbers, but rather on his own
pr of essi onal engi neering judgment?

A Yes.

Q VWhy did you begin to exanm ne the CGE
vendor data?

A In the, | guess it's exhibit 12, which
is Duke's response to staff's permt data adequacy

i ssues, paragraph seven of that exhibit, it
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i ndicates that the PMem ssion rates were provided
by the vendor.

And it goes on to explain that the
basecase without SCR or duct firing is 9 pounds
per hour, which was increased to 11 pounds per
hour to cover the SCR, and then again to 13.3
pounds per hour for the duct firing condition

And because that referred to the vendor
reference, | becanme interested in well, what's the
vendor saying. And it's not an easy nunber to
find if you' re not in the business of buying gas
t ur bi nes.

| also noted the reference in the
Cct ober 1990 EPA draft new source revi ew wor kshop
manual , which, | believe, has never been
finalized, but they're still using it nonethel ess.
It also indicates that normally a vendor guarantee
shoul d be obtained for BACT control systenms, and
that even then a guarantee mght not be
sufficient.

So | started | ooking at the em ssion
rates fromother projects. Typically they had the
West i nghouse 501F turbines which were, | think
cane out a little bit earlier than these turbines,

but at simlar characteristics.
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And the enmissions rates that had been
approved in those projects were all substantially
hi gher than the basel oad 9 pounds per hour. And
just as one exanple, the Cal pine Sutter project
em ssion rate was 30.13 pounds per hour, but that
was with duct burners and steaminjection. But
that compares to the 13.3 pounds per hour that
Duke is using here.

And then | ultimately went through the
CEC records process, and | obtained portions --

MR HARRI S: Can you provide us
reference? | don't know where you're going with
this, and the Sutter nunber you just gave, to ne
sounds wong. |s there a docunent that you can
refer to?

M5. SODERBECK: Not that | have with ne,
but I can --

MR HARRIS: That's the point.

M5. SODERBECK: -- |ook for it.

MR HARRIS: Ckay, well, it is material
| guess I'd nove to strike the |ast statenent
about the Sutter nunbers, because | think they're
incorrect. And M. Rubenstein knows they're
i ncorrect.

MS. CHURNEY: |s counsel testifying?
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MR HARRI' S: Counsel's objecting --

(Parties speaking sinultaneously.)

HEARI NG OFFI CER FAY: We'll note the
obj ection and subject to check, why don't you go
ahead.

M5. SODERBECK: Okay. | did find three
of their plants here in California that utilized
the exact same GE turbine. That's M dwest Sunset,
Elk Hills and Sunrise Cogeneration. 1In the
docunents that were provided by the applicants in
t hose cases, the GE em ssions nunbers --

MR, HARRI' S: Excuse ne, are you going to

be referring now to one of the --

MS. SODERBECK: Onh, I'msorry, yes, --
MR HARRI'S: -- docunents that --

M5. SODERBECK: -- to one of the --
MR HARRIS: -- you brought with --
M5. SODERBECK: -- exhibits that --
MR HARRIS: -- you today?

M5. SODERBECK: Yes, it is --

MR, HARRIS: Can you identify the

docunent, what page you're on, please?
M5. SODERBECK: Yes, it's application
for certification for the Western M dway Sunset

Cogenerati on Conpany project, is the cover page of
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t hat .

MR HARRIS: So this is the AFC, it's
not the approval for the project, is that correct?
M5. SODERBECK: That's correct.

MR HARRIS: So you don't know what the
actual approval was, then?

MS. SODERBECK: No, |'m going by what
the applicant filed in that particul ar case.

And this includes the exhibit -- I'm
sorry, it's appendix O and this relates to the
gas turbine vendor data

Under em ssions for PM under varying
basel oads and varyi ng anbi ent tenperatures, in
each case it's 18 pounds per hour

The sane is true, if you go further into
t hat package, for the Elk Hills project, again
varyi ng basel oad assunptions --

MR, HARRI' S: Again, can you give ne a
page nunber? |'mnot follow ng -- these pages
aren't nunbered and | don't know where you're
goi ng.

(Parties speaking sinultaneously.)

MR HARRIS: -- Elk HIlls now --

M5. SODERBECK: -- is the application

for certification for Elk H |ls.
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MR HARRI S: Ckay, |'ve got the front
page.

M5. SODERBECK: The next page of that
which is | abel ed appendi x K4A shows, again,
varying load factors, varying anbi ent
tenperatures, but again the particul ate em ssion
rates are all 18.

And then finally, if you go a couple
pages further on is the application for
certification for Sunrise. And the first page
after that application is the turbine em ssion
cal cul ati ons.

Again, the top set of boxes, if you
will, it indicates it's the same turbine that
we're tal ki ng about here, and it gives about four
lines down its ambient tenperature, which shows
varying cases for the anbient tenperature
condi tions, and two |lines belowthat is the |oad
| evel .

And agai n, they go through varying
scenarios of load level, and in each case. You go
down just above the stack exhaust gas anal ysis box
down near the bottom you'll see particulates in
pounds per hour. And again it's 18, in every

singl e one of those cases.
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So, | began to get the idea that maybe
the vendor's specs are 18.

M5. CHURNEY: Before we nove on, could
we al so have that docunment marked for
identification, and it's a conpendi um of the three
applications for certification of Western M dway
Sunset Cogeneration, Elk HIls Power Project, and
Sunri se.

HEARI NG OFFI CER FAY: (kay. The
conpendi um of cover sheet is Western M dway Sunset
Cogenerati on Conpany project, volunme 3, appendiXx
NX. And it also includes Elk Hlls volune 2,
appendi ces with appendi x K-4A attached. And then
Sunri se Cogeneration Power project, volunme 2,
appendi ces, and a chart of turbine em ssion
cal culations is attached.

That will be marked exhibit 179.

M5. SODERBECK: If | could just -- ny
answer, | guess. Then when | heard Gary testify
at the last hearings that his nunmber was not based
on any vendor data or guarantee, but his own
pr of essi onal engi neering judgnment, it just seened
to me to conflict with the earlier statenent that
had been made in exhibit 12.

/1
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BY M5. CHURNEY:

Q Did you gather any other data regarding
em ssion rates fromthese turbines?

A Yes. | also |ooked for source tests on
these particular turbines at other |ocations that
use them And these were sonme of the em ssions
tests that we, in fact, had handed out at the [ ast
set of hearings when we inquired whether M.
Rubenstein had used these in his report. And
believe in each case he had indicated that he had.

Q So just to be clear on the record,
counsel from Duke has had this next exhibit since
the | ast hearings in January, is that correct?

A Yes.

Q Could you identify the exhibit?

A The first page of it is em ssion test
report for em ssions conpliance of two Genera
Electric Frane 7 EA turbines at the Frontera
Ceneration Facility in H dalgo County, M ssion
Texas. And that's dated March to May 2000.

The next page, which is | abeled table 3
for the first unit, mdway down the col umm shows
that the permtted | evel of PMthere was 20.5
pounds. And the baseload on the test was actually

11. 91.
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Table 4, unit 2, on the next page, again
m dway down you'll see the same thing. The actua
source test on the PMLO showed 13.55. Again,

t hese are basel oad nunbers, but they're all above
the 9 pounds per hour baseload that is the basic
assunption behi nd the Duke nunbers.

M5. HOLMES: Can | just interrupt
briefly and ask a question. Was that a docunent
that was provided to all parties? Because it
appears that --

HEARI NG OFFI CER FAY: | don't have one.

M5. HOLMES: Yes.

V5. SODERBECK: Yes, we used it |ast
time when we were referring to it, and we tried
to -- we offered to, what do you call it,
introduce it at that tine, --

(Parties speaking sinultaneously.)

M5. SODERBECK: -- held it for rebuttal

M5. CHURNEY: W offered to have it
identified at that time. And yes, | personally
distributed it to everybody.

M5. HOLMES: But it didn't get an
exhi bit nunber?

MS. CHURNEY: No.

M5. SODERBECK: No, not at that tinme, it
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didn't.
HEARI NG OFFI CER FAY: Is that in the
collection that you just handed out before we

reconvened?

MS. CHURNEY: Yes.

MR HARRIS: No, --

MS. SODERBECK: No, no.
MR HARRIS: -- it's not.

M5. SODERBECK: No, because it was
handed out before.

MB. CHURNEY: ©Ch, okay.

M5. SODERBECK: Sorry, we're on a cheap
copy budget.

HEARI NG OFFI CER FAY: Al right,
proceed.

M5. SODERBECK: If you'd turn to the
test for that sane facility on July 1999, again
there is a table | abeled table 3, and this was
apparently for just one of the units. And it
shows that the PMLO source testing there at
basel oad showed 18.95 pounds per hour

The | ast part of that docunment is a test
report for two cogeneration units for the GE Frane
7EA turbines at Cccidental Chenical Corporation

I ngl esi de Cogeneration Facility, again in Texas.
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Again, there's a table 3 executive
summary page on that, which shows the unit 1 and
unit 2, the PMsource test showed 10.24. And it
| ooks like 2.03, so there's a wide range on the
results of the source tests.

MS. CHURNEY: And, again, before we
proceed, if | could have that marked for
identification, emssion test report for em ssion
conpliance of two General Electric Frane 7EA
turbines at the Frontera Generation facility in
H dal go County, M ssion, Texas.

And the em ssion test report for the GE
Frame 7 in Qccidental, Texas. Again, it's a
conpendi um

HEARI NG OFFI CER FAY: Al right, that
will be exhibit 180.

BY M5. CHURNEY:

Q And do you have any further comments on
em ssion rates?

A Yes. As it happens, M Rubenstein's
paper that was done that was exhibit, | think, 147
in the last hearing, in which he analyzed the 92
different test results. Showed that the average
of all those test results, and again these were

froma variety of size and nodel turbines.
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But the average turned out to be 17.58
pounds per hour, which, to nme, is probably not
necessarily coincidental with the 18 pound per
hour vendor i nformation

Q Do you agree that M. Rubenstein's
suggested preferred source test nethodol ogy for PM
is valid?

A | don't think it is. |In the sanme sense
that M. Wlley was talking this nmorning, it's not
been approved by the EPA for anything other
than -- let me back up. I'mtalking specifically
about the back half cal cul ati on, which M.
Rubenst ei n t hought shoul d be done w th EPA met hod
8.

And the EPA actually requires --
specifies a nmethod 202 for that back half, or
condensi bl e PM neasur enent .

And | have attached to ny declaration an
article by Corio and Sherwel |, which supports
strongly why that 202 nethod should be used. And
that there is a considerable under-counting of the
particulate matter if you aren't using the correct
nmet hod.

And, again, one of the --

MR HARRI' S: Excuse ne, to where are you
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referring with that |ast reference? Wich
docunent, which page?

M5. SODERBECK: |I'msorry, with the
Corio and Sherwel|l article? That was attached to
nmy declaration. Directly to the declaration.

MR HARRI'S: Wiereabouts in that forest?

M5. SODERBECK: Well, the copy, as we
have filed it, it directly follows ny signature on
exhibit -- 139?

MS. CHURNEY: Yes.

HEARI NG OFFI CER FAY: Coul d you j ust
read the title of the article and --

M5. SODERBECK: Sure. It's in-stack
condensi bl e particul ate matter measurenents and
i ssues by authors Louis A. Corio and John
Sherwel | .

HEARI NG OFFI CER FAY: Published in the
Journal of Air and Waste Managenent Association --

M5. SODERBECK: Correct, vol ume 50,
February 2000.

HEARI NG OFFI CER FAY: Thank you.

Are you ready to proceed?

M5. SODERBECK: Yes, I'msorry, | had to
find the right page here.

One other thing with respect to the
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nodel 202 and the sol e reason for having the
rebuttal exhibit, which is | abeled PM2.5 test
goals, which is identified nost easily by --
Power Poi nt presentation, again that was nmade at
the sane sem nar that Gary testified about | ast
time, and in fact he referenced the GE study.

Again, these are -- | apologize, they're
not nunbered pages, but one, two, -- | think it's
the 14th page, if |1've counted correctly.

BY M5. CHURNEY:

Q Could you identify that page as best you
can?

A It says PM2.5 mass with -- gas-fired
process heater less than 1 ppm SO field data.
And it's a graph

That page shows varying test results,
dependi ng on what met hod you are using to nmeasure
the back half of condensible PM And it shows
probably the easiest to see it on is the run two,
whi ch shows the nethod 202 shows substantially
nmore in this case, probably 90 percent or nore PM
than using another nethod. 1In this case it was a
dilution tunnel nethod that does not utilize the
EPA approved net hod.

So that's just as a way of an
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ference that can

isn't used.

hi s back

specifically to the testi nony by M. Rubenstein,

even though the current AQ and FDOC condition

requi res 201A and 202, | believe it was Gry's

testinmony that the EPA net hodol ogy nunber, EPA3

nmet hodol ogy nunber supported his judgment in

comng up with the enmission rates that were, in

fact, being used by Duke here.

And it's ny view that

if that is the

case, then those rates again are understated,

probably significantly.

M5. CHURNEY: If | could request that

that | ast docunent be nmarked for

an exhibit. And, again, that's

identification as

t he Power Poi nt

presentation docunments PM2.5 test goals.

HEARI NG OFFI CER FAY:
will be marked as exhibit 181.
BY MS. CHURNEY:

Q VWat is the inpact of

Al right, that

i ncorrect em ssion

rates are used in naking the anal ysis?

A Well, all of the I1SC nodeling was done

usi ng those proposed em ssion rates, including

that that was done by M. Ziener
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APCD, and verified the results.

And |'m presum ng that that was true
with staff's verification for nodeling, as well.

So that if the emssion rates are, in
fact, significantly understated, so are the
resul ting nodel ed concentrati ons of PM

Q Do you recall M. Rubenstein's testinony
regardi ng the inpact of duct firing on the
quantity of PM em ssions?

A I recall his testinony, and I, in fact,
reviewed the transcript in that regard. And
di sagree with his concl usions there.

| agree with his calculation that PM
em ssi ons woul d decrease by 18.4 tons per year, or
about, that's about 9 percent of the total 203.2
tons in PMem ssions now -- | shouldn't say now,
as set forth in the Duke docunents as the nmaxi mum
fromthe new pl ant.

But he al so indicated that the anbient
concentrations of PMwould decrease only by |ess
than 5 percent with the elimnation of the duct
firing. And that does not nake sense to nme when
t he nodel ed concentrations are increasing locally
because of the shorter stacks and the | ower

exhaust heat and velocity.
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Q Do you recall Dr. VWalthers' rebutta
testinmony to your declaration, and the
applicability of the studies and the reports to
under st andi ng what the adverse air inpacts will be
here in Morro Bay?

A Yes.

Q Let's go through the issues raised one
at atinme. First, do you agree it is
i nappropriate to apply results of epidem ol ogi ca
studies to the analysis of the potenti al
significant adverse effects that may result from
t he project?

A I would strongly disagree. These
epi dem ol ogi cal studies are exactly what all the
agenci es who are attenpting to evaluate public
heal th i nmpacts of PMI ook at and rely on

And this Conmittee is basically, in
essence, doing the very same thing under CEQA,
asked to determi ne, based on the best available
i nformati on, what the likely potential adverse
i npacts are with respect to air. Those studies
remai n the best available information to judge
t hat .
It's clear, for exanple, in the nost

recent CARB/ CEHHA draft report, which is
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supporting that proposed changes to the state
standards, that that's exactly what they | ook at.
And the reason is that these studies cone froma
wi de variety of cities, large and small. As |
said earlier, rural and urban, and fromfive
different continents.

And they all are remarkably robust
comng to the same conclusions. That is a very
strong -- is a strength of those studies.

Yesterday | received a tel ephone cal
fromDr. Geg Thomas, who is the County Health
Oficer here. And he --

MR HARRIS: |1'mgoing to object. Now
we're not even having rebuttal testinony, we got
rebuttal reports of telephone calls. This is
totally unfair to spring sonething like this on
us, when it's been nore than 24 hours since you've
had this information

M5. CHURNEY: No, excuse ne, this was
just -- information was just received.

HEARI NG OFFI CER FAY: W could use M.
Thomas here, but this is obviously hearsay. And
it's a surprise, puts applicant at a di sadvant age.
So I'mgoing to have to sustain the objection

M5. CHURNEY: Well, hearsay of
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di scussi ons between experts is normally allowed.
And furthernore, you have all owed ot her hearsay
during the course of these proceedi ngs from Duke,
and have indicated that you will allow the
testinmony and give it the proper weight at the
ti me of consideration.

HEARI NG OFFI CER FAY: Well, the problem
is the surprise factor. And that's ny biggest
concern

M5. CHURNEY: Well, this is --

MR HARRI'S: There's not even a docunent
here. There's not even a report of a tel ephone
conversati on.

(Parties speaking sinultaneously.)

M5. CHURNEY: She was going --

MR HARRIS: -- here, it's --

M5. CHURNEY: She's going to give the
report. It just occurred.

MR HARRIS: It just occurred, and it is
in violation of both the prefiled testinony
requi renents, the hearsay and probably a dozen
other things if we took the tine to analyze it.

This is exactly the type of unfair
surprise that we've tal ked about earlier. And

that's why you needed two hours to do this direct.
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If you' d stayed on your direct testinony we'd be
done.

MS. CHURNEY: |'m --

MR HARRIS: So | need to object to you
bringing in all representations as bei ng outside
t he scope of the hearing.

MS. CHURNEY: Are you suggesti ng,
counsel, that CAPE is not allowed to have rebutta
testinmony in response to --

MR HARRI'S: |'m suggesting not in this
format. Absolutely. You cited a hearing order
incorrectly. You cited no regulations --

HEARI NG OFFI CER FAY: (Okay, M. Harris,
we're going to sustain the objection. And we can
abbreviate this by the ruling.

Pl ease go ahead w thout that citation or
quot e.

M5. SODERBECK: Well, just to reiterate
that this is the sane exact procedure by which you
woul d make the anal ysis using those studies,
whet her you're tal king about a single project, or
whet her you're tal king about protection of the
health of the entire state. Those are the studies
that you | ook at.

And it also came up in rebuttal | ast
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time as to whether there was any exanples of this
nmet hodol ogy being applied specifically to analyze
particul ar power plants. And M. Hartman
indicated there was. At that tinme it was yet
unpubl i shed, or he thought it was.

Truth be told, it had just been
published. And that's an article by Levy and
Spengler. And that's precisely the kind of
anal ysis that they undertook there to determ ne
what the nortality savings would be fromtwo
specific power plants located in Massachusetts
that would -- those plants to cone up to BACT
| evel s and focused on a secondary particles with
that. And it's precisely the nethodol ogy that was
used there.

BY M5. CHURNEY:

Q Could you identify that article, please?

A It's an article entitled nodeling the
benefit of power plant em ssion controls in
Massachusetts by Jonat han Levy and John Spengl er.
And that's in the Journal of Air and Waste
Managenent Associ ation, volune 52, page 5 through
18. And that was in the January 2002 issue.

MS. CHURNEY: And before we proceed

would |i ke to have that narked as an exhibit for
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identification.

HEARI NG OFFI CER FAY: That will be
mar ked exhi bit 182.

BY M5. CHURNEY:

Q Does the size of the commnity studied
inthe literature in any way affect the
application of those studies in the analysis to
Morro Bay?

A Not at all. Again, the CARB/ OEHHA draft
report nmakes it absolutely clear that that is the
robust strength of those articles, is that they
cover a wde variety of communities with varying
soci oeconom ¢, meteorologic, co-pollutant factors
and they still cane to the sanme conclusions on a
variety of the health point -- end points which
are whet her you're nmeasuring hospital adm ssions,
nortality increases, et cetera, et cetera.

And there are also a variety of studies
whi ch make clear that it's the PM2. 5, the
conbustion PMthat causes, nost particularly
causes the adverse health effects.

And the entire anount of conbustible PM
com ng out of the plant, by definition, is
conbustion PM which will be carbon and sul fate.

Q Have the potentially confounding effects
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mentioned by Dr. Walther of whether age, sex, race
and cul ture been adequately addressed in the
studies cited in the reports?

A In all recent reports the answer is yes.
Sonme of the early reports didn't have quite the
same statistical nethodol ogy to handl e those
confounds. But, the sanme criticismabout the
potential conpounds are those that are always nade
by the Electric Power Research Institute, the
Engi ne Manuf acturers Associ ation, et cetera.

And they are routinely rejected by those
who are naking the public health authorities as
bei ng i ncorrect.

There are two cohort studies, and
shoul d explain the difference between cohort and
time series study. Cohort studies actually follow
specific individuals over a |long period of tine.
And the authors know what the soci oeconom c
situation is for the individuals. They know their
heal t h background. They know whet her they snoke
or not, and those sorts of factors.

Ti me studies never identify the
i ndividual. They just follow what happens to the
uni dentified group of people over, for example, a

24-hour or three- or four-day period after a
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particul ar exposure to PM

In these cohort studies, the long-term
studies, all of these factors are very carefully
controlled for. And, in fact, one of the nost
famous of these cohort studies is an ongoi ng
series by the American Cancer Society And again,
just last week, an updated study cane out of them
by Pope, et al, in which it reported the findings
of the cohort study now for a period of 16 years.

And anongst the factors that that study
controll ed for were age, sex, height, weight,
snoki ng status, al cohol consunption, diet
variabl es, marital status and occupationa
exposures, in addition to the usual weather,
seasonal and time period controls.

So all those things are being controlled
for. And that study confirned the earlier studies
which are in ny reports, that there are increased
nmortality risks for a 10 ntg increase in PM2.5 or
a 4 percent for all cause nortality; 6 percent for
cardi opul nonary nortality; and 8 percent for |ung
cancer nortality. And that was the -- it was
hi ghest for |ung cancer anongst those who had
never snoked.

Just to put it in perspective, the 10 ny
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increase is about -- is only slightly nore than
what the nodeled results show for the max 24-hour
fromthe new plant, excluding the rock. That
nunber can run to be a little over 9 ntg.

And even if you look at the 1 percent,
I"msorry, the 1 ntg increase on the annual basis,
as the very very conservative nunber, you're stil
tal ki ng about very significant increases in these
categories of nortality. And that's only what the
study was about at this point.

And, again, that study just came out of
the Journal of American Medical Association |ast
week. | obtained a copy on Friday. It was in the
March 6. 2002 journal, and is anongst the exhibits
that we passed out for rebuttal

It's entitled, lung cancer,
cardi opul nonary nortality and | ong-term exposure
to fine particulate air pollution by C. Arden
Hope, 111, et al

M5. CHURNEY: If | could have that [ ast
docunment marked for identification as an exhibit?

HEARI NG OFFI CER FAY: That will be
exhibit 183.

M5. SODERBECK: One final comment on

that point. The cohort studies, such as this one,
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they're al so supported by the tine series studies
for the short-terminpacts, and those tine series
studi es do not have the problens of confounding
for individual characteristics. Basically the
only confounds of those studies are weather and
co-pollutants, and they're very sophisticated
nodel s that have been devel oped to basically
elim nate those confounds.

BY M5. CHURNEY:

Q Does the size of the conmmnity studied
inthe literature in any way affect the
application of those studies to the analysis here
in Morro Bay?

A I think I already covered that --

Q Yeah.

A That's why |I'm conf used.

Q Does the absence of clinica
t oxi col ogi cal studies inmpact your concl usions?

A No. Dr. Walthers had pointed out that
there's a lack of clinical studies in -- area, and
quite appropriate, this is not Nazi Germany. As a
society we do not allow, in general, for human
experimentation to determ ne exactly how high the
| evel of PMhas to be before it kills you. O

even begins to have damagi ng effects.
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On the other hand, there have been a
coupl e of recent clinical studies that involve the
use of the actual PMfilters that had been put in
storage from studi es that have been done in the
U ah valley in the md 1980s.

Those series of studies, which are cited
in the reports, are very famous in this area,
because the principal source of PMin that area
was a steel mine. And it closed down as a result
of a strike for a year. And it absolutely
provi ded great data for scientists to go in and
| ook at what the health inpacts were before it
cl osed, what the air emissions levels were before
it closed. Again, |ooked during the year that,
year and a half that it was cl osed, and conpared
that to again when it started back up

MR HARRI' S: Wich study are we talking
about now? |Is this one of the docunents you
passed out, or --

MS. SODERBECK: No, no, this is a study
cited in ny report, and it's a whole series of
studies by Pope that relate to the Utah valley.

Do you want ne to go -- | can refer themto you if
you'd like on the reference sheet, but.

In any event, they saved these filters.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

146

They had done the epidem ol ogi cal studies show ng
that there were dramatically reduced health
i npacts for the year that the plant was cl osed.
And that they shot back up i mediately after the
plant -- the steel plant -- mne was opened again.

Those filters were taken and used in
clinical studies, and injected those levels into
rats in one study. And in another case, they had,
I think it was about 24 human vol unteers who
agreed to be injected with those levels. And the
clinical studies confirmed exactly what the
epi dem ol ogi cal studies confirned, is that they
showed the damagi ng effects | ooking at the tissue
sanmpl es that supported the sane findings in the
earlier epidem ol ogi cal studies.
BY M5. CHURNEY:

Q Dr. Walthers also faulted application of
the existing literature because it does not
contain speciation data. That is chemca
conposition breakdowns for PM Do you agree?

A | agree that that's a problemin the
l[iterature. 1t's a problem because technol ogy has
not gotten to the point where that can easily be
nmeasured in nost studies.

It's only been very recently that sone
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of the EPA superfund sites that they actually do
t he conposition breakdown and anal ysis.

| don't think that's a problemwith all
of the studies, however, because the -- | should
say with the literature, because a couple of
studies that | have seen fromthose sites that do
that analysis. And | think in nmy paper, just for
your reference, it's the Mar, et al and Tol bert,
et al studies in the report on the elderly and
ot her suscepti bl e popul ati ons.

They anal yze separately the risk ratios
from el enental carbon and organi c carbon and tota
carbon conbi ned. And they found the exact sane
rati os.

And, again, those are the particles
whi ch make up the substantial majority of the
PVM2.5 that will be com ng out of the plant here.

Q Dr. Walthers testified that PMLO adverse
health effects do not occur on just one day, that
is one 24-hour period. Do you agree with that?

A The cl assic answer, yes and no. It is
untrue that there can be no synptons, acute
synptons in the course of a 24-hour period based
on the nost recent, ongoing current exposure to

PM  That can occur
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It is true, however, that nost of the
peopl e who are affected by the conbustion PM are
t hose who already are suffering froman existing
condi tion |ike cardiovascul ar di sease, chronic
obstructive pul nonary di sease, cancer, asthnma or
di abetes, so they're already in a weakened state,
not necessarily mean that they acquire those
di seases as a result of exposure to PM either
chronically or acutely. But the acute exposure
can severely inpact those people in a 24-hour
peri od.

Q And finally, both Dr. Walthers and M.
Wlley testified that the plant's operations, up
or down, woul d not be detectible on anbient
monitors. Do you agree with that?

A Absolutely agree with that. The nonitor
technology is sinply not there yet. That doesn't
nmean that the concentrations, thenselves, however,
do not go up and down with the | oad basis of the
plant. They clearly would.

These nonitors, | think, will be com ng
soon. Unfortunately, the nmonitoring here in Mrro
Bay is not even the nost current that's available
currently, the nost up to date that's avail able

currently. The technol ogy here only neasures PM
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on a 24-hour cunul ative basis every sixth day.
And there would be no way to follow | oad capacity
or anything el se by |ooking at that mneasurenent.

Q I'"d like to turn now to rebuttal with
respect to staff. Do you recall M. Ziener's
testi nony about one way the |ISC nodeling was
conservative because it conpared existing
operational levels of the current plant to maxi mum
permtted conditions for the new plant?

A Yes.

Q And do you agree that this is
conservative?

A | disagree. That's precisely what CEQA
requi res, a conparison of the baseline actua
condi tions, which is, in this case, what the
exi sting plant had been doing. And you conpare it
wi th what, which is what we're breathing today
here, and you conpare that with what you're likely
to be breathing out of the new plant.

I don't think that's conservative at
all. I think that's exactly what you have to do.

The latter is particularly inmportant in
this case because the plant here is expected to
run up to 90 percent year-round, and sonetines at

100 percent capacity 24 hours a day, seven days a
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week. And that's according to the AFC

And it's also, if you | ook at the nunber
of hours that are being permtted, which refers
back a little bit to the testinony that was
earlier fromM. WIlley and M. Rubenstein on the
permtted hour issue, the plant is permtted to
run for 8400 hours out of a total of 8760 hours in
a year. That's 96 percent of the time, if they
want to.

So that's absolutely inportant to be
| ooki ng at 100 percent naxi mum operational | oad
fromthis plant conpared to what the existing air
quality is here based on the nost recent operating
hi story.

I mght add, I'd al so expect, given the
estimates of the costs that this is going to be,
that to get their return on investnent of an $800
mllion plant that they will be running that as
much as they possibly can

And it seens to ne very unfair to expect
the I ocal residents to absorb any |evel of
unheal thful air em ssion effects fromthat, when
in fact, Duke could easily be, depending on the
mar ket here, transporting that electricity far

away from California. But we've got the bad air
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i mpacts.

Q Do you recall M. Ringer's testinony in
whi ch he concluded that even if the nodel ed
concentrations in Morro Bay were accurate, they
woul d not be significant because of the existing
clean anbient air levels in Murro Bay, and because
of the newy proposed state PM standards?

A Yes, | do recall that.

Q And do you agree with hinf

A No. And | think, in part, he may have
been a little bit msled. The new proposed
standards in PMLO would call for the reduction of
t he annual nean to 20 ntg/cubic neter from 30.

But it al so simultaneously reconmends that the new
mean go fromthe geonetric mean, which they use
now, to the arithnmetic nean, which is the sane as
they use for the federal

If you | ook at those nunbers Mrro Bay,
intw of the last four years, has been slightly
above the 20 proposed standard. So that even
wi t hout the new plant Morro Bay woul d not be in
conpliance with the newy proposed standards,
shoul d they be adopt ed.

And, again, the reason | said | think he

m ght have been misled in making his statenent

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

152
earlier was that the nunbers that are shown on the
nost recent data that -- | believe it was the nost
recent data that Duke submitted on this issue in
the exhibit 34, revised table 6.2-37, it appears
that the arithnetic and the geonetric nmean nunbers
have been reversed.

| do have a copy of that report that |
mentioned earlier fromBob Carr show ng the
current PMIlevels, which would support this. 1,
unfortunately, did not nake copies to introduce as
an exhibit, but 1'd be happy to make them
avai l able if anybody would |like a copy of that.

Secondl y, the proposed and the existing
standards do not even pretend to set a zero risk
| evel of protection for exposed residents, which
is what Duke was intimating in its public
pronotional materials.

By definition, they cannot. Unlike
ot her pollutants, which do have threshol ds of
safety, PMis a different animal. It has no
threshold. And the best they can do is what the
report, the CARB and OEHHA report describe as
operationalizing a threshold, which nmeans they're
pi cki ng a nunber that they think they can get

people to live with, or to strive for until
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further anal yses are done. But it's not a zero
ri sk |evel nunber.

That neans that adverse health inpacts
can absolutely and will occur for increases in
concentrations that are below that |evel.

And, again, as | said, the correct
nunbers show that Mrro Bay, in fact, will be
right about at, and just slightly exceedi ng that
standard, as it is.

The CARB/ OEHHA draft report al so
confirms, as does our report on elderly and ot her
suscepti bl e popul ations, and the di scussion
therein of the absence of the threshold, that
again, that the 1 ncg increase in the PM2.5 that
will be -- which is the annual nodel ed nunber
here, and again, | want to enphasi ze very under-
estimated of actual risk, in our view, very
conservative, that's a 1 ntg, it's going to have
an adverse health inpact even though Morro Bay is
| ucky enough to be at the Iower range in the state
in terms of anmbient PM

M. Ringer referred to offset of these
em ssions, but the ERCs really do go to regi ona
mtigation and not necessarily to the |oca

concentrations that stay here in town. And it's
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the people of Morro Bay in this case that I'm is
t he whol e reason that | prepared the reports.
Because no one really is looking out at the |oca
| evel .

The Air Board is doing their job by
looking at it regionally. And I think their
conclusions in that regard are absolutely correct.
But | ower stacks, |esser exhaust velocity and
tenperature in the new plant will result in the
| ocal concentration increasing.

Q Do you agree with staff that offsets for
i ncreased conbustion em ssions should cone from
conbusti on-based sources in the mtigation bank?

A Absol utely, because that's, as | said
earlier, is where the deadliest particles cone
from conbustion.

Q Do you agree with M. Ringer's viewthat
if local PMLO concentrations could not increase
t here woul d never be another power plant approved?

A No. Definitely not. This is a classic
exanpl e right here that we're dealing with in
Morro Bay. This plant could be approved with
additional mitigation by Duke and still |eave
Morro Bay no worse off than it is with the

existing plant in ternms of air quality.
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But Duke woul d have to nake it either
somewhat smaller, for exanple, by elimnating duct
firing, or limting operational capacities. O
anot her way of doing it is obtaining additiona
| ocal combustion credits for things that affect
the local air concentrations here, |ike for
exanpl e, obtain credits by doing nore cl eaner
engines for the entire fishing fleet. There's a
| arge anount of PM here in |ocal concentrations
cones fromthat, the fishernmen with their ol der
boat s.

So there's a whole variety of steps that
could be taken which would bring this plant
em ssion levels resulting in concentrations here
in town that would be no worse for us. But would
absolutely let themgo forward with a brand new
shiny plant.

I"mnot here to stop that process at
all. I just don't want the air to be worse.

Q Do you have any conments on staff's
proposed construction air quality conditions of
certification?

A Yes. The AQ | think it was 3, that
required the tenporary nonitoring during

construction at the request of the APCD, |
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absol utely support that, that that occur

And, again, that's partly because the
initial construction em ssion analysis that was
done by Duke, according to |l think it was M.
Badr, showed that the concentrations were higher
It was renodel ed and it brought it down. But that
did not -- those nodel ed construction inpacts did
not include the fact that now apparently wth
what's occurred in the testinmony previously on
other areas that it appeared that the construction
hours are going to go back to 7:00 a.m to 7:00
p.m, which is five hours |onger per day than the
8:00 to 5:00 restrictions, which had originally
been in the FSA.

And | don't believe that additiona
i npact has been nmobdeled. So | think it's crucial
that those tenporary nonitors remain in the
conditions for the entire construction peri od.

Q And finally, do you have suggested
changes to the proposed air quality conditions of
certification in general relating to mtigation of
adverse air impacts?

A Yes, | just need to find them
alluded to sonme of thembriefly earlier. 1"l

| eave the real mnor ones to the brief and not
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bore you with those, but one of the conditions
that tal ks about the source testing, which goes to
the verification of the em ssions.

Ri ght now the condition AQ 22 requires
that source test to occur biannually and that it
gets to go down to once every year if the first
several tests cone out really clean. | would
propose that it should remain at |east the
sem annual event essentially forever.

And | guess, | know Hearing O ficer Fay
had asked us to be as specific as we could on
recomended mitigation in ternms of the condition
we'd like to see, and |'ve given that a great dea
of thought, and about the best | can come up with
is sonething along this order. And if | mght,
["Il just read it for ease.

It woul d be a proposed new AQ 57. The
project design and inplenmentation --

MR HARRIS: Could we -- | hate to do
this, because you're close to being finished,
hope.

MS. SODERBECK:  Yes.

MR HARRIS: If we're tal king about a
new condi tion now, why couldn't this have been

prefiled? Sonmebody explain that one to me. This
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isn'"t a new study that came out yesterday or | ast
week, or a tel ephone conversation. This is a
whol Iy new approach that's being offered orally,
and I'd object on that basis.

M5. CHURNEY: Well, actually we were
told that we should file our proposed suggested
revisions with the brief. W're giving you an
advanced view of it. So, --

(Parties speaking sinultaneously.)

HEARI NG OFFI CER FAY: Pl ease, go ahead
and nake your comments on the record.

M5. SODERBECK: Again, | won't read the
whol e thing because it is a little nore detail ed
than we need to get into right now, but
essentially |I'mhappy leaving it to Duke to decide
how to come up with the forrmula that would result
in no increased concentration in --

M5. CHURNEY: [|'d like the record to
reflect that counsel for Duke just left the room
I guess he's com ng back

HEARI NG OFFI CER FAY: Just pl ease go
ahead with your testinony.

M5. SODERBECK: Okay. | would propose
that they submit a plan to the CPMin advance of

actual operations that would set forth mitigation
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that could consist of, for exanple, reduction of
the size of the overall 1200 negawatt project,
whet her by elimnation of duct firing or
ot herw se.

Substitution of a smaller gas turbine
for peak capacity or load following in lieu of
duct firing, if it has |l esser em ssions.

An increase in the height of the stacks
above 145 feet. And the purchase of additiona
direct PMLO | ocal, as yet non-banked, credits.

And, again, this would be for things like credits
fromrefurbishing the [ocal fishing fleet diese
engi nes, that sort of thing.

And that, in essence, was as specific as
| thought we should be. | truly do believe that
Duke shoul d have the say-so in deciding the
specifics of howto get there. But | think it can
be -- it's a point that can be gotten to, and
still have a newer, bigger, better plant, but
wi thout the increased PMLO | ocal concentrations.

M5. CHURNEY: The witness is avail able
for cross-examn nation.

HEARI NG OFFI CER FAY: (kay. Let's go
off the record a mnute.

(OFf the record.)
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MR HARRIS: | think I've already nade
cl ear ny concerns about the unfair surprise here.
One of the collateral damages to that is that it
presents a potential for delay. W're basically
of fered a Hobson's choice, we either have to
proceed now with the surprise materials, or we
have to delay the proceeding. And | think it's a
very cunning tactic, but one for which we're not
going to fall victimof. And so, in the equities,
my witnesses are avail abl e.

| woul d suggest two things: Nunber one,
in addition to ny cross-exam nati on of CAPE s
witness, I'd like to be allowed to put M.
Rubenstein and M. Walther on the record for a
short rebuttal of the rebuttal related to the
unfil ed docunents. That's step one.

Step two, after the transcript is
avai l abl e, nake a determ nation as to whether we
need to ask this witness to cone back on these
unfiled materi al s.

My hope would be that if | can have ny
wi tnesses efficiently present their review of
t hese docunents here today, there won't be a need
for CAPE's witness to cone back. And Duke will

not suffer the delay associated with these
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docunents not being filed.

And so | would propose that as a remedy
for the situation.

HEARI NG OFFI CER FAY: Al right. And
you' re making that offer keeping in mnd that
Duke's own limtations today regarding the
availability of their |and use w tness.

MR HARRIS: Well, | understand our
Wi tness can be available late into the evening if
need be, at sone expense and al so sone terrible --

HEARI NG OFFI CER FAY: kay, --

MR HARRIS: -- but I think it is
i nportant that we not suffer |osing one of our
quality w tnesses based upon the events today. So
we're willing to proceed until, M. Ellison
suggested, we get the close of our direct
testimony on | and use on the record.

HEARI NG OFFI CER FAY: (Okay. Then we
will proceed right nowwth initially your cross-
exam nation. W' |l ask the other parties to go
t hrough that, and then we'll conme back and offer
you a brief rebuttal

MR HARRI' S: Thank you.

/1
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CROSS- EXAM NATI ON
BY VR HARRI S:

Q Good afternoon

A Good afternoon.

Q You' ve established earlier that your
educati onal background is a history bachelors, and
a | aw degree.

A Um hum

Q You were al so an unpaid volunteer for a
doctor at UCLA. You don't have any advanced
educational degrees in air quality or public
heal th, do you?

A No.

Q You' ve al so established that you are an
attorney, but if I remenber correctly from your
declaration you're not offering |egal opinions as
part of your testinony, is that correct?

A That's correct. And |I've also an
i nactive Bar status, so | cannot practice |aw
anynore without getting in trouble with the State
Bar, anyway.

Q Some peopl e woul d consi der that a
virtue, so -- | want to tal k about your PMLO
studi es now, particularly I'mthinking of the

di scussi on about duct burning in paragraph 30 of
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your prefiled testinony.

Wth regard to those PMLO studies you
made a | ot of statenents. | want to take a | ook
at some of your assunptions.

And the first one | want to take a | ook
at is the annual basis. For your analysis did you
use the average, annual average PMLO
concentrations nodel ed throughout Mdrro Bay's
residential areas?

MS. CHURNEY: Are you on paragraph 30 of
her declaration, is that what you said?

MR HARRIS: It grows out of the
di sproportionately dirty statenent that she said.
She' s done nodel i ng.

BY VR HARRI S:
Q You' ve done nodel i ng, have you not ?
A | have not done any i ndependent
nodel i ng, no.
Q An anal ysis of the nodeling?

A | have applied ny analysis of the
l[iterature to the nodeling that was done by Duke.
Q Ckay. In your application of that
i nformati on did you use the average annual average
PMLO concentrations nodel ed t hroughout Morro Bay?

O did you use the maxi rum annual at any single
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| ocation as the basis for your anal ysis?

A For annual | used the -- the total |
used in all of these analyses, it mght help
shortcut it, | used the annual maxi mnum excl udi ng
the rock, as though it occurred for every single
day of the year, and | ooking at the nost
conservative case

And | | ooked at the maxi num nodel ed,
excludi ng the rock, difference between old and
new, as the high end of the range.

So, trying to get a feel between what we
t hought was the very | owest estinmate of what could
happen, and the cap of what coul d happen

Q So did you use that nunber for al
points within Mrro Bay?

A To the extent that the nodeling covered
all points in Morro Bay. | nean | used the nunber
t hat showed the maxi mum high in Gary's nodel i ng,
which | don't believe could possibly be every
single place in Morro Bay, as the high end of the
range. And the annual average, again would have
been the high at whatever the annual average high
location in town was, but | think that's nuch
closer -- it's less variable fromthe --

Q So within that frane of --
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A -- high --

Q ["msorry. Wth the nmaxi mum annual
average then you applied that thought Mrro Bay,
not just at a single point, is that correct?

A | assuned that that was the typical
em ssion rate for the --

Q Thr oughout Mrro Bay?

A -- throughout Mrro Bay --

Q kay, thank you. | want to go back, you
referenced the Atascadero study and you nenti oned
there that there's a higher incidence of asthnma
there, but a |l ower PMLO concentration. Do you
renenber your testinmony in that regard?

A Yeah, it was just sort of an interesting
sidelight to those studies that included that. |
believe that was Garriman, Gllimand, GIliland,
and McConnell studies that are cited in the
report, all use that sane cohort -- | shouldn't
say cohort, the same group of cities that were in
t he study, which included Atascadero. And --

Q VWhat ki nd of explanation do you have for
the fact that the incidence of asthma were higher,
but the PMLO concentrations were | ower, given the
rest of your testinony on that issue?

A Ch, that's why it was just an
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interesting sidelight. | nean, it doesn't -- it
ei ther can be one of two things. People who have
children with asthma, or who have asthna,
t hensel ves, tend to nove to pl aces where they
think the air is cleaner. O, it's particularly
coi nci dent al

Q Coul d the study have been w ong?

A I don't think so, it's based on health
records.

Q Ckay, so in your view that study shows a

correl ation you woul d not have expected?

A Wll, it wasn't a correlation of the
study. | mean the study didn't exam ne that
particular point. It was just that the Atascadero

popul ati on happened to have, of the 15 or so
cities, 10 or 15 cities, that they happened to
have t he highest asthma rate, existing asthma
rate, and they al so happened to have one of the
| ower PMLO rates.

Q kay, I'Il try to close this out. So,
factually you're in agreenment though, higher
asthma rates, |ower concentrations?

A Right. That was the case going into the
st udy.

Q Thank you. | want to turn nowto Gary
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Wlley's testinmony earlier today. He tal ked about
the plant's contribution to the anbi ent PMLO
levels. And M. Wlley testified that basically
the plant's contribution to the anmbient PMLO woul d
not be neasurabl e. And he said essentially given
the stuff that's in the air already that you
couldn't neasure the existing plant's contribution
to the anbient. And simlarly, you wouldn't be
able to nmeasure the new plant's contribution to
t he anbi ent.

Did you hear M. WIlley's testinobny on
that issue?

A Yes.

Q Do you agree with his concl usion?

A Absol utely.

Q I want to talk a little about duct
burni ng and the assunptions that you used when you
were | ooking at this project.

In your analysis were you aware that the
Ener gy Commi ssion found no significant air quality
i npacts associated with duct burning when it
approved the Sutter Power Plant project?

A No, | don't believe that was one of the
projects | went back and | ooked at.

Q Were you aware that the CEC found no air
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quality inpacts associated with duct burning at
the Los Medanos Energy Center?

M5. CHURNEY: Well, I'mgoing to object
to this line of questioning as irrelevant to what
that testinony was offered for by Ms. Soderbeck

HEARI NG OFFI CER FAY: That's overrul ed.
This is relevant.

BY VR HARRI S:

Q Were you aware in your preparation of
testinmony that the CEC found no significant air
quality inpacts associated with the Delta Energy
Center project and its duct burning?

A I may have | ooked at sone of those
projects, but to me it was not rel evant because --

Q Excuse ne, that's not ny question. Wre
you aware that the CEC found no significant air
quality inpacts associated with duct burning at
the Delta Energy Center facility?

A | believe that was one that | probably
had | ooked at, so | would say yes.

Q Were you aware that the Energy
Conmi ssion found no significant air quality
i npacts associated with duct burning when it
approved the Hi gh Desert project?

A I don't recall |ooking at that, no.
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Q Were you aware simlarly that there were
no air quality inmpacts associated with duct
bur ni ng when they approved the Elk Hills project?

A That one | | ooked at. Yes.

Q So you were aware?

A Um hum

Q Were you aware that the Conm ssion found
no significant air quality inpacts associated with
duct burning when it approved the Muntain View
proj ect ?

A | believe | was famliar with that one,
as wel | .

Q And were you aware of the M dway Sunset
project, which you provided excerpts of today,
were you aware that the Conm ssion again found no
significant air quality inpacts associated with
duct burning for that project?

A | should back up and preface all of
t hese answers by saying I'mnot sure that | was
aware that they specifically made an anal ysis of
duct firing separate fromother air quality
i mpacts.

| was aware that they included duct
firing and the projects were approved. |If | can

make that distinction.
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Q And that those projects were approved
with a finding of no significant air quality
i npacts of any kind, whatsoever?

A Right. | just can't -- I'mnot in a
position to say whether they focused on the duct
firing especially.

Q Vell, just --

A That's the only point I'm--

Q -- just tapping your logic here, if they
found no significant air quality inpacts overall,
is it possible that they found significant air
quality inpacts associated with duct burning?

A Probably not. | have to say | don't
know whet her they focused on duct firing, is all
' m sayi ng.

Q kay. And to speed things along, let ne
nane four projects for you. The Blythe Energy
project, the Three Muntain Power project, the
Contra Costa/Antioch project, and the Metcal f
Energy Center project, with all of these projects
t he Conmi ssion found no significant air quality
i npacts associated with duct burning.

Were you aware of that in your analysis?
MS. CHURNEY: You know, | object again.

There's been no showi ng that any of these projects
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are in any way conparable to this project. That
t he duct burner in those projects is the same size
as the duct burner in this project.

So, | don't see how this |ine of
guestioning, asking this wi tness these questions
will aid the Committee in rendering a decision
with respect to this project.

HEARI NG OFFI CER FAY: I'Il allow that --
sustain that objection, but in the prior exanples
the witness had raised those specific cases. So,
sust ai ned.

BY VR HARRI S:

Q W' Il go ahead and nove on. Paragraph
29 of your declaration on page 14, you tal k about
optim zation of the performance of a turbine. And
specifically you referred to optim zation of
equi prrent per f or mance.

Can you gi ve exanpl es of what source
operation -- excuse ne, I'Il try that again. Can
you gi ve exanpl es of what a source operator can do
with respect to |owering PMLO source test results?

A Vel l, | assunme for exanple that
mai nt enance coul d have an inpact. Which would go
to the efficiency of the turbine and --

Q Coul d you be specific about the types of
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mai nt enance you think mght have effect on the
source test for PMLO?

A | can't be nore specific than | had in
mnd in witing that, was that for exanple,
mai nt enance m ght be performed on a unit
i mediately prior to its being tested.

And to the extent that --

Q I"msorry, related to PMLO?

A Yes.

Q PMLO em ssions?

A | was tal ki ng about the PMLO, yes. And

that to the extent that over tinme if they becone
dirtier or however you want to describe it in the
natural course of operations, which the whole
reason you have mai ntenance, that that could
potentially inpact the test result, whether you

did that inmredi ately before or after maintenance.

Q I"msorry, what's --
A That's all | have in mnd.
Q -- what's that? You say we do that

before testing, what do --

A The mai nt enance, whether you do the
mai nt enance before or after testing.

Q kay. Well, here's the quandary I'm

havi ng. You said that sonehow you can basically
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try to optim ze this source test for PMLO. And ny
understanding i s you cannot.

So, I'masking you directly, what
mai nt enance activities are you suggesting could be
used to effect a PMLO source test?

A Wl l, in making that statenent ny
presunpti on was that maintenance is perforned
because turbines, |ike any other nechanism can
beconme dirty, clogged, whatever, over tinme.

And therefore you do mai ntenance on them
to make sure that they're back running at 100
percent |evel.

And that if it's maintenance because
t hey have becone less efficient, whether it's
because they're dirtier or whatever nmight be the
cause of doing the maintenance to start with, that
that coul d i npact the performance.

So, you're looking at the test before or
after.

Q You' re suggesting the machi nes m ght be
dirty inside and through mai ntenance you m ght
clean themup. And that would --

A Yeah

Q -- affect --

A Yeah, that's what | had in m nd
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Q I f whatever you're suggesting is inside
the machine, it's obviously not outside the
machine, so it's not going to be emtted
what soever, isn't that correct?

A Not if you're tal king about --

Q Vll, let nme give you a specific
exanple. You're tal king about w ping sonething
down, cleaning it up by wiping it down.

If it's inside the machine, it's not
escapi ng to the atnosphere.

A vell, if it --

Q So then how - -

A -- makes it work nore efficiently you
may then be producing nore em ssions. | guess was
the only thought | had in mind in that paragraph
Assumi ng you're just asking ne about that
par agr aph

MR HARRIS: | have no further
guesti ons.
HEARI NG OFFI CER FAY: Staff?
M5. HOLMES: Thank you.
CROSS- EXAM NATI ON
BY M5. HOLMES:
Q I want to ask a couple of questions to

try to understand what it is you' re proposing in
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that condition of certification since it appears
that the project manager, the conpliance project
manager woul d have sone role in this.

Is it correct to say that what you're
recomendi ng is that the Comm ssion have, in
essence, a performance standard associated with
the project that would say there could be no
increases in the anbient PMLO concentrations
anywhere as a result of the project?

A In essence, yes. And leaving it up to
Duke, with the CPM to cone up with the paraneters
of how that would be reached in terns of the
mechani snms.  Wether it's a slightly smaller
plant; whether it's additional credits, |oca
credits that woul d account for that additiona
concentrati on.

But, again, leaving that discretion as
much as possible to Duke as the expert here.

Q The first set of questions | have to go
to concerns increases over what. What would the
basel i ne be over which an increase could not
occur?

A | think it's appropriate probably to use
nodel i ng that already exists, since it was -- if

we' re | ooking at an appl es-to-apples basis for the
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nodel ed results for existing concentrations in
Morro Bay.

Q So you're not tal king about no increases
over anbient conditions, you're talking about no
i ncreases over the inpact, if you will, caused by
t he existing project?

A Yes.

Q And what tineline would you use for that
for the baseline, if you used the existing
project's operation as the baseline, would you use
an average of the last five years? Wuld you use
an average of the last two years?

A | would think it would be appropriate to
use the sane average that was |ooked at in the
FSA, which | think was the '97 to '99, nmaybe early
2000. It was also the sane base period -- | can't
say it was the same base period, that was a two-
year period. Never mnd

Q Wl |, do you recollect the testinony of
M. Ziener with respect to the annual nodeling
that he did -- or excuse ne, the nodeling that he
did for the annual inpact of the existing project,
di scussing the fact that he cane up with an annua
nunber, but used multiple years of datapoints, had

mul ti pl e datapoints for each day in each year? Do
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you recollect that?

A Ch, absolutely, and | think it should be
several years. |'d be happy with three years.

VWet her it's five years, | don't really care
specifically as to what the baseline nunbers are.

I think it should be a representative
nunber of at least three years that you' re | ooking
at .

I would strongly object if it included
t he year 2000, sinply because that was such an odd
year .

Q kay, well, I"'mtrying to understand
exactly what this baseline is going to be. Is it
going to be you'd like us to do, or Duke to do, or
the District to do sonme sort of nodeling to
determ ne what the existing project's inmpacts were
on an annual basis for the year '98, '99 and 2001?

A I think you can use -- maybe in nmy mnd
I"mjust being too sinpleton-ish here, but what |
was thinking of was you have the existing nodel
results which were based on the emissions |evels
fromthe plant operations which I think were '97
t hrough ' 99.

You have that already in the nodel. It

gi ves you a nunber. And with whatever Duke wants

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

178
to do to change the new plant, -- at the max
| evel s of what woul d be proposed, for exanple,
wi t hout duct firing, plug it in the nodel and it
shoul dn't be any nore than the old plant in terns
of the results here in town.

Q And are you tal king about an annua
average or a 24-hour?

A | think it would be difficult to do the
24- hour one because of the significant changes in
the configuration of the old and new plants, with
the taller stacks and the | ower stacks.

I think that woul d probably cause too
much variation to try and pinpoint it that closely
to a 24-hour max. | think we would be happy if
annual ly, we didn't have any nore as an annua
average than we have now.

Q And when you are trying to deternine
this annual baseline are you | ooking at which one
of the many, | think they're referred to as
datapoints. In other words, the nodeled results
for the annual increases within the City of Mrro
Bay, the nodel produces a great nunber of results.

VWi ch ones are you | ooking at?

A | would be happy with the nax.

Q The max of the entire town, even though
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t he maxi mum doesn't occur in all parts of the
t own?

A Right. If that maxi num wherever it
occurs, is no higher than the nmaxi numthat woul d
occur with the new plant, wherever it mght occur
and | fully recognize it's probably a different
| ocation because of the different configuration
that | think that's as close as realistically you
could get to try and keep the | ocal concentrations
no worse than they are.

I recognize it's not an easy thing to
put in practice. But conceptually I think it's
exactly what CEQA would call for

Q So you woul d | ook for the nodel ed annua
PMLO em ssions fromthe existing project, and | ook
at the maxi mum i npact and say that the new
project, on an annual basis, could not have any
hi gher inpacts than that?

A Exactly.

Q Thank you. You're averse to including
the year 2001 in your baseline?

A | guess | haven't done any detail ed
anal ysis to see when the sort of crisis period
ended. | assune that excluding 2000 i s enough

Q So, in other words if -- let's suppose
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staff or Duke were to conduct this analysis and we
| ooked at '98, '99 and 2001 and tracked the
maxi mum nunbers that were to be shown indicated
that, in fact, the proposed project would have a
decrease. You woul dn't have any recommendati ons
for an additional condition of certification?

A Yeah, | mean if you | ooked at the data

and it showed that there would be no significant
| ocal concentration increase fromthe existing
plant to the new proposed plant, then I'm
satisfied. That's all you can ask for under CEQA

| guess I"'mbeing -- the issue | have
m nd that concerns me in using those nobst recent
years, though, even if you take aside the 2000,
whi ch was beyond anybody's control, that you
normal |y woul dn't | ook at baselines after the
proj ect proposal has been filed by the applicant,
because they control what happens then

So I'"'mnot sure that for that reason
2001 woul d be the best year, but | nean
conceptually, if you' re asking if you get to the
poi nt where the concentrations are no higher than
they are right today, | think that's all we can
ask of you

Q And you' re recomendi ng that the
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Conmi ssion ignore, if | understand your testinony
correctly, ignore any benefit that's attributable
to the em ssion reduction credits that don't come
fromthe shutdown of the plant as it's currently
operati ng?

A | don't think they ignore themat all.
| think the responsibility is to | ook both
regionally and locally. And | think regionally

there is a net benefit, which is definitely to the

good.

I don't think that cancels out, if you
will, the net adverse effects to the |oca
community. | think you have to | ook at both of

those. So I'mnot suggesting they ignore them

Q Is it your testinony that if duct firing
were omtted there woul dn't be any increases
anywhere in the Cty of Mrro Bay?

A No, | don't know that because |I'mnot a
nodel i ng expert, and | would have no idea exactly
how t hat woul d i npact the calculation. | know M.
Rubenstein testified about what he thought that
i npact would be in ternms of |lowering the
i ncreases.

As | recall he said it would be about 5

percent | ower.
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Q And simlarly is it your testinony that
if there was to be | ocal conbustion credits
created through replacement of diesel engines, for
exanpl e, that there would, as a result, be no
i ncreases in Morro Bay?

A I think they would certainly be feasible
inm mnd that there would be enough credits for
themto obtain, that in effect you woul d subtract
t hose back out of the nodel because those are now
gone. And you mght come -- at that point you'd
be able to conme to a net net no change.

The fishing fleet was just an obvious
exanpl e to those of us who live here.

Q Let me see if | can get to maybe a
summary question. Is it your testinony hat the
Conmi ssion shouldn't license a project unless
there are no concentrations at anytinme or anypl ace
on an annual basis over the existing background?

A I think that depends entirely on the
pollutant. Let's Iimt it to PMIO. Wth PMLO,
because of the absence of a threshold, I think is
much different than any ot her, whether you're
tal ki ng about another pollutant or there are other
heal th i npacts to noi se and ot her things, but

presumably when you're tal king about the air, and
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it's a clearly denonstrated adverse effect, which
in this case in particular when you're talking
about a plant that they don't know whether it's
going to be 30 years or 100 years --

Q I just want an answer to the question
about what the licensing criteria are.

A | don't know that you can say the
criteria should be the sane in every case. |'m
saying we |l ook at this exanple, the significant
adverse effects, and yes, certainly the Committee
should require that to be fully mtigated.

Q And you believe that the basis for the
showi ng that the plant is fully mtigated is
t hrough the use of nodeling simlar to what was
performed in this case?

A I"mnot wed to that idea, but 1'd be
open to, you know, proposed with a nmechanismto
determine that. Mdeling is generally howit's
done, | think, in ternms of |ooking at what the
| ocal concentrations are and what they will be,
for exanple, that was done here fromthe existing
project to the new project.

Q Agai n, since you're recommendi ng a
condition of certification that staff has to

i mpl enent, --
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A Sure, | --

Q -- you can understand why | have
guestions about howit's going to, in fact, work?

A Sure, and I'mputting it out in a
gesture of trying to come up with sonething, what
Hearing Oficer Fay suggested, to be a little nore
specific on what we thought we would |ike to see.

Q Well, then, maybe | can just state it
nmore broadly. |It's your testinony that the
Conmmi ssion shouldn't |icense the project unless
there's a nmechanismfor insuring that there are no
PMLO i ncreases anywhere on an annual basis

conpared to the anbient air quality, the anbient

| evel s?

A To be absolutely protective of health,
yes.

Q You referenced, | don't have the exhibit

right in front of ne, the draft ARB/ CEHHA
docunent, | believe it's exhibit 182, and you
referred to the fact that the report uses sone of
the studies that you referenced in your testinony,
as wel | .

Does that report recommend a change in
the method of permitting | arge stationary sources,

or does it just reconmend a change in the anbient
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air quality standards?

A It's whole purpose is to evaluate the
health inpacts in terns of whether the state
standards shoul d be tightened, so it does not | ook
at any particul ar source.

Q Well, does it recommend that -- does it
make a recommendation that regul atory agencies,
such as the Energy Comnmi ssion, nmake a change in
the nmethod by which they permt |arge stationary
sources?

A | don't think it went to that point, no.

Q Thank you.

MR HARRI'S: Counsel, | don't know that
we have that docunment you reference. You
referenced an exhibit nunber which is 182, which
is not, | don't believe --

M5. HOLMES: Did | get the exhibits
wr ong?

M5. CHURNEY: No, it is not an exhibit.
It was referenced, | believe -- | believe what
Caryn nmeant was that it was referenced in that
Levy Spengler report.

MS. HOLMES: No, no, no, I'msorry, I'm
referring to the --

(Parties speaking sinultaneously.)
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HEARI NG OFFI CER FAY: -- California
anbient air quality standards for particul ate
matter and sulfates, report to the Air Quality
Advi sory Conmittee. |It's a docunent that was
referred to by staff's testinony and it was
referred to --

MR, HARRI' S: Yeah, why don't we just
mark it and nove it in. | just wanted to have the
record -- why don't we give it a nunber and have
it in. 1 don't have any problemw th it com ng
in, I just think we ought to be clear what it is.

M5. CHURNEY: W have no problemwith
t hat .

HEARI NG OFFI CER FAY: Ms. Hol nmes, since
you posed the question, can you identify the
exhi bit?

M5. HOLMES: It's entitled, review of
the California anbient air quality standards for
particulate matter on sulfates, report to the Air
Quality Advisory Comrittee, public review draft
Novenber 30, 2001.

I would just note that each page says:
Do not cite or quote.

(Laughter.)

HEARI NG OFFI CER FAY: That's exhibit
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184.

M5. SODERBECK: But it is posted on
t heir webpage for the world to see.

HEARI NG OFFI CER FAY: Any further
guestions, M. Hol nes?

M5. HOLMES: | believe I'mdone, thank
you.

HEARI NG OFFI CER FAY: Al right, does
the Gty have any questions?

MR, ELIE: No questions.

HEARI NG OFFI CER FAY: (Ckay. Any
redirect, Ms. Churney?

M5. CHURNEY: Could I just have a nonent
with ny wtness?

HEARI NG OFFI CER FAY: Sure.

(Pause.)

M5. CHURNEY: | have no further
redirect.

HEARI NG OFFI CER FAY: |'msorry, could

you repeat that?
M5. CHURNEY: No redirect.
HEARI NG OFFI CER FAY: No redirect.
M5. CHURNEY: -- rebuttal --
HEARI NG OFFI CER FAY: Al right. M.

Harris, | prom sed you rebuttal. Wuld you |ike
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to go ahead with that now?

MR HARRIS: | would, and | think we'll
try to keep it sinply by going through the
exhibits, we'll refer to the exhibit nunbers; we
may actually take thema bit out of order. W're
going to start with exhibit 178

M. Rubenstein and Dr. Walther have been
previously sworn, too, so |I'mgoing to go ahead
and launch right intoit, if we can.

DI RECT EXAM NATI ON
BY VR HARRI S:

Q M. Rubenstein, | want to turn your
attention to exhibit 178, which is the GE paper
that's previously identified.

Can you summari ze your rebutta
testinmony on that issue for us, please.

MR, RUBENSTEIN: Yes. This is the paper
that is entitled, investigation of artifacts and
condensi bl e particul ate nmeasurenents for
stationary conmbustion sources. It was authored by
St ephani e Wen of GE Energy and Environnenta
Research Corporation and ot hers.

The paper actually is quite consistent
with ny testinony. At the bottomof page 1 is a

di scussion of the formation of artifact sulfate
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during i npinger-based particul ate nmeasur enent
techni ques, such as met hods 202 and net hod 8 that
you' ve heard di scussi ons about today.

And the paper goes on to say, quote,
"based on these observations results obtained
using a dilution tunnel appear to be nore
representative of actual primary particul ate
em ssions fromthese sources.”

If you actually read through the paper I
believe it does not support CAPE s position.

Rather it supports the position that the kinds of
met hods that are used to neasure particul ate

em ssions fromgas turbines do, in fact, overstate
t hose em ssi ons.

MR, HARRI' S: Thank you. Let's go next
to exhibit 181, which is the PM2.5 Power Poi nt
presentation. Could you summarize your testinony
t here, please.

MR RUBENSTEIN. Yes. This is the
Power Poi nt presentation that was presented by den
Engl and of GE ERC -- excuse ne, GE EER at the sane
AW conf erence that was di scussed earlier

Ms. Soderbeck referred to a graph in the
back, and | apol ogi ze because these are all un-

nunbered tables, but | believe she was referring
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to one that referred to PM2.5 mass from a gas-
fired process heater. |'mnot sure how else to
describe it.

In any event, she was referring to run
nunber 2 as being -- if it would help, yeah, we
could put a copy of this up on the display.

HEARI NG OFFI CER FAY: Just for purposes
of identification, as |I nunber those pages, that
comes out to page 14.

MR, RUBENSTEIN: Yes, it's the 14th page
in my copy, as well.

Ms. Soderbeck was referring to run
nunber two as bei ng sonehow typical or an exanple
of a particulate run. If you actually attended
the presentation you would have heard that run
nunber two was an exanple presented by den
Engl and of how not to do a particul ate test
because of the substantial artifact formation

As you see fromthe chart, it refers to
no-purge. Wat M. England was referring to is
the fact that during that method, nmethod 202 was
used to neasure the condensible particul ates, but
wi t hout a one-hour nitrogen purge of the gases
contai ned in the inpingers.

M. Engl and believes that it's critica
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to do that purge in order to reduce the formation
of artifact sulfates. And if you look further to
the right on that chart, | believe run nunber
three and run nunber one, those include the purge.
And you can see the dramatic effect of neasuring
particul ate enm ssions fromthe sane source under
the sane operating conditions where all you're
doing is elimnating the formati on of artifact
particul ates.

If you further take a | ook at runs one,
two and three, under the heading dilution tunne
met hod, what you see is that the nunbers, the
particul ate measurenments are nmuch nuch | ower from
that nethod. And that is the nmethod that GE EER
recomends, both in the PowerPoint presentation
exhibit 181, and in the paper, exhibit 178.

Since we' ve been tal ki ng about docunents
| abel ed prelimnary, do not quote or cite, |I've
been hesitant to do this. And | nentioned this
briefly during ny testinony, but there's been so
much di si nformati on presented on the subject today
that | feel conpelled to discuss it.

The California Energy Conm ssion has
been co-sponsoring, wi th other agencies,

devel opnent of new test methods for particul ates
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fromgas-fired gas turbines. The work is being
done by GE EER. These papers are, in fact, a part
of that overall research

These papers did not discuss the results
of testing perforned on gas turbines because none
had been done at the tine the papers were
pr epar ed.

Testing has been done at the Crockett
Cogeneration facility in northern California. The
testing was done by GE EER under the auspices of
this project that, again, is cosponsored by the
Ener gy Conmmi ssi on.

And the prelimnary data, which are
mar ked - -

M5. CHURNEY: Well, I'Il object to this
testinmony if it's not been published. And we
don't have it here to review |I'll object --

MR HARRI S: Just as long as the sane
rules apply as applied with M. Hartman, we're
fine with that.

HEARI NG OFFI CER FAY: We'Il note your
objection. I'mafraid you' ve done this to the
applicant several tines already.

M5. CHURNEY: Well, actually it turned

out that the paper that M. Hartman referred to
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had been published at the tine he spoke of it.

MR HARRIS: It wasn't prefiled and we
didn't know that.

M5. CHURNEY: Well, this hasn't even
been publi shed.

HEARI NG OFFI CER FAY: Well, we'll take
that into account and let that go to the weight.

M. Rubenstein, do you want to continue?

MR, RUBENSTEIN: | would agree that --
yes, I will. | would agree that this should be
eval uated very carefully in the sense that it has
not been published, and it has not been peer-
reviewed, and |I'd urge the Conmttee to take that
into account.

However, the results are quite striking
The results of the dilution tunnel test, which is
the new test method that GE EER i s devel opi ng,
i ndicated that particulate em ssions fromthis
turbine, which is a CGeneral Electric 7 FA turbine
like this one, including an oxidation catalyst and
sel ective catalytic reduction like this turbine,
t he nmeasured PM2.5 em ssions during those
prelimnary tests were well under one pound per
hour. Not under 10, not under 20, but under one

pound per hour.
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And what that goes to is the issue of
whet her of the permt levels that are being
proposed here are conservative during the sane
testing program GE EER used the nethods that |
have recomended, net hods 201A and nethod 8, and
came up with total particulate |evels using those
met hods of about 5 pounds an hour, which is
consistent with nmy testinony.

Al of that, | believe, goes to support
our position and refute CAPE s position that
particul ate eni ssions fromthese turbines are
substantially understated. |In fact, | think they
are substantially overstated.

MR, HARRI' S: Thank you, let's nove on
Are we ready to nove on to the next exhibit?
Let's nove to 179, that's the AFC conpendi um
This docunent is familiar to both you and | as
we've seen it in other proceedings. Can you
sumari ze your testinmony on that docunent, please.

MR, RUBENSTEIN: Yes. These are pages
presented by permt applicants to the Energy
Conmi ssion. They are standard. They appear to ne
to be standard CGeneral Electric performance runs.
And reflect standard General Electric conmerci al

guarantees for particulates fromgas-fired gas
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t ur bi nes.

As had been indicated earlier, | did not
rely on nunbers |like these, although |I have seen
sheets like this before. Wen M. Soderbeck was
di scussing this exhibit, she al so made reference
to particulate levels for the Sutter Power
project, and | just wanted to correct those
nunbers.

The emission limts for the Sutter Power
project are nine pounds per hour for the turbine
when it is unfired, and I believe it is 11.5
pounds per hour w th duct firing.

So, generally the sane order of
magni t ude of these nunbers, and not substantially
hi gher as Ms. Soderbeck had i ndi cat ed.

MR HARRIS: And you worked on that
proj ect personally, so you have confidence you
know t hose nunbers to be correct, is that true?

MR, RUBENSTEI N:  Yes.

MR HARRIS: | want to get you to focus
alittle bit on the issue of vendor guarantees
versus the idea of emissions limts, because those
are two different things.

Can you, based on your professiona

expertise, kind of help us understand that
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i mportant distinction, please.

MR, RUBENSTEIN: Vendor guarantees are
typically not provided to the devel oper until
after the project is licensed and fina
engi neering i s underway.

There are some occasi ons where there may
be vendor guarantees avail abl e before then, but
vendor guarantees are, in fact, conmercial
agreenments between the purchaser and the seller of
equi prrent .

In nost cases the commercial guarant ees
i ncl ude em ssion rates that one can reasonably
rely upon. However, that's not consistently the
case. And with respect to particul ate em ssions
fromgas-fired gas turbines, in ny professiona
experience, that is certainly not the case.

The guarantees issued by vendors take
into account the fact that there is a w de range
of inexperience in measuring particul ate em ssions
from gas turbines throughout the country. And the
vendors are looking to limt their financial
exposure associated with not neeting a performance
guar ant ee.

Consequently, as indicated in the paper

that | presented |ast year, and has been
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i ntroduced as an exhibit by CAPE, there's a
trenendous amount of variability in the source
test results. That variability gets factored into
a vendor's cal cul ation of what a guarantee | evel
should be. It mght be the nmean reported val ue
plus three standard deviations. It mght be the
mean plus six standard devi ati ons, depending on
the I evel of confort they want.

But that is why the vendor guarantees
are so high, is because there's so nmuch
variability in the testing nethods.

MR, HARRI' S: So those vendor guarantees,
then, reflect a comercial arrangenent, a sharing
of risk, is that correct?

MR, RUBENSTEIN. That's correct.

MR HARRIS: So we'll nove on to exhibit
180.

MR RUBENSTEIN: Actually, | think my
di scussion just now al so covers exhibit 180.

MR HARRI S: Ckay, well, then let's nove
to exhibit 182, which is the Levy and Spengl er
study that Dr. Hartnman had tal ked about.

MR RUBENSTEIN. Ms. Soderbeck, in her
testinmony, described this study as using quote,

"precisely the nethodol ogy used here" unquot e.
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That is sinply not the case.

The Levy and Spengl er study | ooked at
em ssions fromnot one plant, but fromtwo plants.
They were two coal -fired power plants located in
Massachusetts.

The total sulfur dioxide enssions from
those two plants was 76,000 tons per year. As
conpared with the sul fur di oxide em ssions from
t he proposed Mdrro Bay project of 23. That's
76, 000 tons conpared to 23 tons of sul fur dioxide.

The conbi ned NOx eni ssions fromthese
two plants was over 20,000 tons per year as
conpared with 292 tons per year fromthis plant.

So with respect to the magnitude of
em ssions they're not at all conparable.

I'd point out that the study did not
| ook at PMLO emissions fromthese two coal -fired
power plants. They only |ooked at NOx and SOx and
presuned a relationship to particul ates, which
think is a reasonabl e presunption. But | just
want to be clear, did not |ook at particul ate
em ssions. And that's another distinction between
t he met hodol ogy that CAPE has used and this study.

M5. CHURNEY: Well, | think you are

m scharacterizing Ms. Soderbeck's testinony in
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that regard.

MR, RUBENSTEIN. | wote the quote down,
but we can | ook at the transcript |ater.

MR HARRIS: Let me, on that point, the
assunption that you tal ked about there that NOx
and SOtranslate into PMLO benefits, is that an
assunption that CAPE has disputed in other foruns?

MR, RUBENSTEIN: Actually 1've seen CAPE
indicate both that it is a precursor and it's
appropriate; and al so disagree with its use,
dependi ng on the issue.

In addition, the Levy and Spengl er study
| ooked at a geographic area that is 600 kil oneters
by 600 kilometers in size, covering a popul ation
of 33 million people in the northeast United
States. By contrast, CAPE s anal ysis was based on
t he maxi mum concentration at a single point.

Spengl er and Levy study took a | ook at
t he average popul ati on-wei ght ed annua
concentration across this 600 by 600 kil oneter
area in doing their analysis. And as you m ght
i magi ne, that is, even for these | arge em ssion
rates, a very low concentration. |In contrast,
CAPE used a single nunber representing the maxi mum

concentration at the maxi num poi nt, excluding
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Morro Rock.

For all of these reasons there is
absol utely no conparability between the
nmet hodol ogies and if you were to apply the actua
met hodol ogy that Levy and Spengler used to this
project, first of all I'"'mnot sure it would be
appropriate, because we're |ooking at too snmall of
a geographic area. But you would certainly get
substantially different results, and I nmean by
several orders of magnitude different than the
anal yses that have been provided by CAPE

MR HARRIS: Let's nove on to exhibit
183.

MR, RUBENSTEIN: Finally, exhibit 183 is
the study by Pope, et al, that's been in the
newspapers very recently. Wat's inportant to
note there is that for the first tine that |I've
seen, they have actually correlated and admit to
correlating the health effects that they see
associated with PMLO | evels to be associated with
sul fur dioxide, in particular sulfate em ssions.

And to get to what it was that they were
focusing on there was an Associ ated Press story
that came out along with the release of this

study, and in it Dr. Thurston was quoted as sayi ng
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that the study gives new inpetus to efforts in
Washi ngton to clean up aging coal -fired power
pl ant s.

And | think that's exactly right.
Because this study showed that there was a
significant correlati on between sulfate | evels and
the health effects that they associated with
particul ates. They can't distinguish very well
bet ween the two.

And clearly fromthe newspaper accounts,
the authors are focusing on both sulfur dioxide
em ssions and netals fromcoal -fired power plants.
Those emi ssions are either nonexistent or are
trivial associated with this project.

MR HARRIS: Thank you. I'd like to
turn nowto Dr. Walther briefly, and I think we
want to focus, Eric, on exhibit 182, which is
again the study. Can you please summari ze your
rebuttal testinony on that for us, please.

DR. WALTHER  Exhibit 182 again is the
study by Levy and Spengler. And one can see
quickly in their introduction that they neant the
real power of the study to be applied to state
pl anning for all sorts of control strategies. It

could be any state of the Union
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VWen they took those two particular coa
plants, Gary's already noted the differences in
em ssions conpared to the proposed project, which
turns out on the SOx part of it, since they did
not have PMLO nunbers, a ratio of 3000.

The inapplicability of --

MR HARRI'S: Excuse ne, Eric, the 3000
meani ng that the --

DR WALTHER: The rati o of em ssions of
the actual two coal-fired power plants in
Massachusetts versus the proposed project.

MR HARRIS: So the New Engl and projects
had basically 3000 tinmes as nuch, is that what
you' re sayi ng?

DR WALTHER:  Yes.

MR HARRI S: Ckay, thank you.

DR. WALTHER: Wiich is very inportant,
because many of these studies, since | know
Prof essor Spengler very well, since we went
t hrough the sane graduate programtogether for
both M5 and PhD, he's been a | eader of many of the
studies. So everything |I'm saying goes nore not
just to this particular paper, but a whole series
of studies done by the epidem ol ogi cal conmunity

of which he's been a | eader now for at |east 20
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years.

The work that they're doing again is
applied at the macro |l evel of planning, or for, in
this case, very |arge power plant projects.

In this same paper, not only do they
note the inportance in that general planning
context of their work, but they have a speci al
table, too, to make the reader aware of the
shortcom ngs of their work. And it's the
shortcom ngs where the real key distinction is
bet ween t he proposed gas-fired turbines of the
Morro Bay project versus other em ssions, either
of two very large coal-fired power plants, which
have many netals in the PMLO, or in genera
communi ty studies, which is what nost of the
epi dem ol ogi cal comunities worked on, as | said
in my main testinony.

They note that they cannot support the
concept or assunption that they use for
conveni ence of equal toxicity for very good
reasons, because it is so different to | ook at the
particles that conme fromthe specific natural gas
power ed pl ant proposed here, and the particles
that are available fromeither those two very

| arge coal -fired power plants, or fromany of the
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communities in of the epidem ol ogical studies.

Because these communiti es have exactly
what you' d expect, they have everything in them
They have di esel vehicles, they have all sorts of
i ndustry, they have just autonmpbile em ssions. |If
you |l ook, as | said before, at San Luis i spo
County power plants, perhaps specifically the
Morro Bay Power Plant, is only .4 percent of the
entire PMLO inventory.

Al'l these other sources are 99.6
percent, which is why the studies are applicable
to general comunity concerns, general conmmunity
pl anni ng, all the way up to national planning.

But not to a specific project.

MR HARRIS: And, Dr. Walther, would
that explain Gary Wlley's testinony as to why he
woul dn't be able to detect the power plant
operating in the background?

DR. WALTHER: Even noreso because when
the nodeling is | ooked at, as Gary has noted the
over-estimation, I'mnot going to use the word
conservative because it can be interpreted both
ways dependi ng upon what your political position
is, but anyway the over-estimtes that Gary has

tal ked about, and the entire scientific literature

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

205
support when it conmes to the nature of nodeling,
like with 1 SC3, those over-estinates show that if
you were to |l ook properly at the project em ssions
versus what's in Morro Bay to begin with, because
what's in Morro Bay to begin with you can see the
data, it was in the AFC, total conmunity maybe 20
30 microgranms per cubic neter on annual basis.

H ghest maxi mum 24-hour mi ght be 40, 30, |'mjust
giving you a general sense of the val ues.

VWhen Gary and | have to do the nodeling
and | ook at the entire conmunity versus the
protocol that we have to report on, which gives
the maxi mum you'll find that the average annua
concentration is .1. You'll find that the average
24-hour value is closer to .5.

And this is sinply a wei ghted mean going
t hrough the center of the comunity where these
folks live, not on a nmountaintop which the
protocol forces us to do. |If the highest
concentration is on Black H Il or sonething Iike
that, that's where it gets reported. |f nobody
lives up there, that has nothing to do with the
protocol. W have to report where the people are
going to potentially find a maxi mum not where

they're |iving.
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So, the point is if these concentrations
now are then even used w th epi dem ol ogi ca
concentration functions, which they shouldn't be,
but if they were, you're going to get effects that
are nowhere near what has been published by the
i ntervenors. What you'll get is one-hundredth of
1 percent of nortality, because in the sane Levy
and Spengl er study they were careful to note that
they used basically a .5 percent per m crogram per
cubic neter.

The cohort studies, which | agree with
Ms. Soderbeck, are very inportant because of the
way they follow individuals, can account for al
sorts of gender, sex, age factors, et cetera, it
only found .1 percent of nortality increase for
every mcrogram per cubic nmeter. Again, nmultiply
that by .1 for the project and you get a hundredth
of 1 percent.

So what's happened here is that genera
val uabl e epi dem ol ogi cal studies for the nation
had been mis-applied, as | said before, to this
specific project. And, in fact, conpletely thwart
t he purpose of the CEC process, which is to ask,
under CEQA, does this project have a significant

or insignificant inpact.
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And all the nunmbers, as you can quickly
see by the magnitudes that Gary and | are trying
to bring out, are all below a | evel of
significance. They're all insignificant. You can
argue about the nunbers, but they're in the
i nsignificant zone.

MR HARRIS: So we're tal king about
degrees of insignificance basically?

DR. WALTHER  Exactly.

MR HARRI' S: Thank you. | want to go
back to M. Rubenstein for one quick point and
then I think we'll probably be there.

Gary, you want to go back to, | think
it's exhibit 181, is that correct? Actually I
wanted to go back through this question we had
about geonetric versus arithnmetic tables. Could
you clarify that testinony, please.

MR RUBENSTEIN Yes. There was sone
di scussion earlier about the difference between
annual arithnetic mean and annual geonetric mean
cal cul ati ons of annual PMLO. | just wanted to
clarify that is not sonething we nodel.

M5. CHURNEY: Excuse nme, | don't think
this testinony cane up with respect to one of the

rebuttal exhibits that was introduced today, so
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woul d object to introduction of this additiona
testi nmony.

HEARI NG OFFI CER FAY: Are you addressing

somet hing --
MR HARRIS: | think it is relevant.
HEARI NG OFFI CER FAY: -- specific?
MR HARRIS: | think it is relevant to

the studies that we've put forth.

HEARI NG OFFI CER FAY: Could you tie it
in before you nove forward?

MR HARRIS: Al right, we'll let it go.

HEARI NG OFFI CER FAY: Ckay. Anything

further?
MR HARRIS: No. Well, let nme check
qui ckly.
(Pause.)
MR HARRIS: | think we're done.
HEARI NG OFFI CER FAY: (kay, -- available

for cross-exam nation on rebuttal ?
MR HARRI'S: Yes.
HEARI NG OFFI CER FAY: Ms. Hol nes?
MS. HOLMES: No.
HEARI NG OFFI CER FAY: The City?
MR ELIE: No.

HEARI NG OFFI CER FAY:  CAPE?
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MS. CHURNEY: Yes.

CROSS- EXAM NATI ON
BY M5. CHURNEY:

Q &oi ng back to your testinony, M.
Rubenst ei n, regardi ng the vendor guarantees and
your testinony that it's a commercial arrangenent,
a sharing of the risk that's negoti at ed.

Isn't it correct that the reason these
vendor guarantees are as high as they are, one of
the reasons is that the vendors were getting sued
all the tine after these turbines went in? And to
protect thenselves and their risks, they increased
t he guarantees on the turbines?

MR HARRIS: |1'mgoing to object on the
basis that that was not his testinmony. You' ve
i ntroduced a new el enent about |awsuits. He did
not testify as to those.

M5. CHURNEY: No, but he tal ked about
t he vendor guarantees. |I'msinply asking him as
an expert, what his know edge is.

HEARI NG OFFI CER FAY: |1'mgoing to all ow
t hat .

MR, RUBENSTEIN: |I'm not aware of any
| awsui ts.

M5. CHURNEY: Isn't the higher guarantee
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nunbers a conservative approach, would you agree
that the vendors, in an abundance of caution, are
protecting thenselves in their negotiations -- in
the negotiated rates?

MR HARRIS: Can you clarify, a
conservati ve approach as to that comerci al
arrangenent, or as to a regul atory?

MS. CHURNEY: Commercial with respect
to, yeah, with respect to the conmerci al
arrangenent, yes.

MR, RUBENSTEIN: |Is the prem se of your
qguestion that all of the guaranteed nunbers are
hi gher ?

MS. CHURNEY: No.

MR, RUBENSTEIN: You're saying if there
is a guarantee nunber that is a higher nunber --

M5. CHURNEY: Correct.

MR RUBENSTEIN. -- is that conservative

internms of protecting --

MS. CHURNEY: Do you agree?
MR RUBENSTEIN. -- the vendor's risk?
MS. CHURNEY: That's right.
MR, RUBENSTEIN: Yes, if the guarantee
i s higher.
M5. CHURNEY: And isn't it a goal of air
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quality measurenent and air quality protection
for that matter, to be conservative in setting the
[imts of air pollution?

MR, RUBENSTEIN: It is not a goal of air
quality analysis to be conservative with respect
to a vendor's risk. [It's got nothing to do with a
vendor's risk

M5. CHURNEY: No, no, conservative with
respect to public health risks --

MR, RUBENSTEIN: |'msorry, you are
using the sane termin two different ways.

M5. CHURNEY: Right, but it is the same
termin each case. | nean isn't it a goal, froma
public health perspective, to be conservative in
protecting the public health?

MR, RUBENSTEI N:  Yes.

M5. CHURNEY: | have no further
guesti ons.

HEARI NG OFFI CER FAY: kay. We'd like
to take a --

M5. CHURNEY: Hearing Oficer Fay, --

(Pause.)

HEARI NG OFFI CER FAY: M. Harris, do you
have any redirect?

MR HARRI S: | don't, but I have a
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coupl e housekeeping matters, at the appropriate
time.

HEARI NG OFFI CER FAY: (Ckay. W do want
to take brief public cormment on air quality --

MS. CHURNEY: Excuse nme, Hearing Oficer
Fay. There are two matters. First of all, we
have to introduce all of our exhibits and get
them or have them accepted into the record. And
all of our declarations, which we haven't done
yet. So l'd like to do that before public
comrent .

But, additionally, | would request |eave
to recall Ms. Soderbeck on one point only, and
that is with respect to how we believe,

i nadvertently I'msure, M. Rubenstein

m scharacterized her testinony with respect to the
Levy Spengler report. And it would be on one item
al one.

MR HARRI' S: She had the opportunity to
object on that issue --

M5. CHURNEY: W did object.

MR, HARRI S: Then you were overrul ed, so
we' re done.

HEARI NG OFFI CER FAY: We're not going to

entertain that. W are going to give you |leave to
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enter your exhibits.

VWhat was your housekeepi ng point, M.
Harris?

MR HARRIS: Two things. Nunber one,
woul d I'ike to request that the exhibits, the so-
called rebuttal testinony exhibits, that those be
filed and served so that | can make sure that we
have true and correct copies of all those
docunments for our files. W've had to kind of
share them anmong the three of us up here. And
think there may be fol ks who aren't here who ought
to have copi es of those docunents.

And so |I'd just ask that CAPE, first
off, my first point, just basically serve true and
correct copies of those docunents.

HEARI NG OFFI CER FAY: And we'll grant
that; that's reasonable. And |'ve already
di scussed with CAPE about confirming the filed
copy of Ms. Soderbeck's testinony, so we get a
true and accurate copy in the docket record.

kay, Ms. Churney, do you want to
nmove - -

MR. HARRI S: Second and rel ated point.

HEARI NG OFFI CER FAY: |I'msorry?

MR, HARRI S: Second and rel ated point on

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

214
t hese docunents. You know, we've had quite a
little discussion this norning about what the
proper rebuttal testinmony, and | think it's really
i mportant on a going-forward basis that the Chair
and the Hearing O ficer speak very clearly so that
we know with [and use and the rest of this
testimony whether we're going to expect this kind
of chicanery of bringing docunents to the hearing
when peopl e know that they want to use them

And so, ny request would be that you
orally today clarify your intent as it relates to
t hose kind of docunents, especially as it respects
to the prefiled testinony.

This hearing today, in ny estimation,
took a lot longer than it should have because we
spent nost of our time scranbling, when |ast night
i nstead of having a nice leisurely dinner in Mrro
Bay, we coul d have been preparing if we'd had
t hose docunents. So, you know, thank you for the
ni ce dinner, but | would rather have the
opportunity to prepare for those docunents.

And so | would like some ruling fromthe
rostrumas to that issue, either now, or towards
the end of the day after you've had sonme tine to

consi der that.
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MS. CHURNEY: Excuse ne, if | mght
respond before there's a decision. First of all
there was no chicanery. | think your request to
the Hearing Oficer at this point shows that there
was no chi canery because there was no order, and
there is still no order with respect to providing
rebuttal testinony or exhibits prior to rebuttal

So, | amin full agreenent if the
Hearing Oficer wishes to clarify that point in
witing for us. And orally today, going forward,
I have no problemwi th that. But prior to today
there was no order or rule providing otherw se.

HEARI NG OFFI CER FAY: We've al ways
operated, as a matter of practice, and perhaps we
haven't been cl ear enough, that we, at all costs,
want to avoid surprise. W' ve been flexible on
rebuttal when it's been relatively limted.

I don't consider the package that cane
intoday to be limted. And while I don't have a
problemw th receiving these, or at |east renoving
themat this time, | think going forward we will
say that all rebuttal testinony nust be served in
advance.

And if it is a mnor correction, it nust

be served on all parties as far in advance as
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physi cal |y possi bl e.

And basically what that neans is that
nobody can cone in on the day of the hearing and
of fer that, other than typographical and very
m nor corrections that they m ght nmake on the
stand.

And | hope that's clear for everybody so
that we don't have the el ement of surprise. That
is the bottomMine. W're trying to allow
everybody to be prepared when they cone before the
Commi ttee.

Al right, Ms. Churney, did you want to
nove t hese docunents? And what | mnust ask you to
do is go through each one, give the nunber of the
docunent and a brief summary of its title so that
we can locate it in the record.

M5. CHURNEY: (kay, let nme first start
with the declarations that we have not yet gotten
into evidence. And there's only one at this
point, and that's the declaration of Sylvia Torsky
Baungardner relating to air quality and public
heal t h i ssues.

We had indicated early on that that
woul d be offered solely to authenticate the

docunents attached to it. And for that purpose
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alone we are offering it into evidence at this
time.

HEARI NG OFFI CER FAY: That's a portion
of exhibit 139.
MR HARRI S: Wen did you clarify that

that was going to be offered only to verify the

docunents, and that Ms. -- | won't even try to say
the nane -- was not going to be appearing in
per son?

M5. CHURNEY: It was early on. | don't
even think it was at the last hearings, | think it

was at the hearings prior to that even.

MR, HARRIS: So you say sonewhere on the
record --
CHURNEY: It is on the record.

HARRI'S: -- you indicated that?

5 3 B

CHURNEY: Yes.

MR HARRIS: Ckay, | don't recall that,
so if you could help me understand when that
occurred?

M5. CHURNEY: [|'Il find the exact
citation for you. | don't have the transcripts
here with ne.

HEARI NG OFFI CER FAY: | believe she did

i ndicate that Ms. -- Baungardner would not be
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appearing. |Is there objection?

MR HARRIS: 1'll object.

HEARI NG OFFI CER FAY: (kay. Subject to
objection, that is received for the purpose of
identifying her testinmony as her declaration and
associ ated attachnents.

M5. CHURNEY: So | would nove into
evi dence that portion of exhibit 139 at this
poi nt .

HEARI NG OFFI CER FAY: Al right. So
noved.

M5. CHURNEY: And then CAPE has
i ndi cated a nunber of exhibits that we have been
designated by the applicant. W just want to nake
sure -- and they have been introducing parts of
t hese exhibits throughout the course of these
heari ngs.

We just want to nake absolutely sure
that all of these exhibits are before the
Committee and are introduced. So in an abundance
of caution we would nove exhibits 22, 23, 34, 36,
37, 38, 44, 52, 53 and 103 in their conplete form
into evidence at this tine.

MR HARRIS: 1'll have to admt that

you've gone a little too fast for ne, so why don't
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we go through those. Can you again tell me the
preanble for why we're doing this at this point?

MS. CHURNEY: (kay, these are listed in
our prefiled testinmony. |It's page 2 if you want
torefer toit. They're all listed there.

And the reason is the applicant has been
i ntroduci ng these pieceneal, portions. These are
responses to data requests, by the way. And
appl i cant has been introduci ng portions of them
And it appears so far that certain portions the
applicant is choosing and selecting that are
hel pful to the applicant's case, and | eavi ng out
portions that may not be hel pful

W want to just nake absolutely clear
that every part of these data requests are in
evi dence.

MR HARRIS: And we woul d object to
that. It's the applicant's right to put in sone,
none or all of those data requests. And we've put
in the ones we've chosen to put in. CAPE s had
equal opportunity to offer those things. They
have chosen not to do so

M5. CHURNEY: No, we're doing it right
now.

MR HARRIS: You're not going to do it
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right now Again, prefiled testinony. 1'Il say
it again to you, --

MS. CHURNEY: It was --

HEARI NG OFFI CER FAY: Ms. Churney, --

(Parties speaking sinultaneously.)

HEARI NG OFFI CER FAY: -- we've noved
beyond that, and I'Il entertain a witten request;
and at the next hearing we will take a | ook at
t hose --

M5. CHURNEY: Excuse nme, this is in our
prefiled testinmony. This was filed nonths ago.

HEARI NG OFFI CER FAY: Can you refer ne
to the --

M5. HOLMES: Can | weigh in on this? |
may be sharing the same concern that Ms. Churney
has. To the extent that Duke identified certain
exhibits in their prefiled testinmony and they
haven't cone into evidence, which | believe may
have happened, we did not prepare to introduce,
for exanmple, their responses when they listed them
in their testinony.

To the extent that these are exhibits
that Duke has listed inits prefiled testinony I
do think it's appropriate to put theminto the

record.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

MR HARRIS: M. --

M5. HOLMES: Is that --

MR HARRIS: -- | think there's sone
confusi on here.

MR ELLISON: Since we're tal king about
what's been going on across a nunber of topic
areas, I'mgoing to step in at this point because
I've been representing Duke generally in this
matter. Let me say a couple of things.

First, the direction we have given our
witnesses is to include in their testinony the
data responses that are relevant to that topic.
So it is true that we have not included an entire
package of data responses; but to nmy know edge we
have included all of the answers froma set of
data responses that are pertinent to that
particul ar topic area.

If CAPE, in its prefiled testinmony, is
asking to introduce additional responses provided
by Duke in this docket, we do not object to that
in their prefiled testinony.

If they're seeking to introduce
sonmething that's not in their prefiled testinony,
that's a different topic.

M5. CHURNEY: No, this is in our
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prefiled testinony, page 2.

HEARI NG COFFI CER FAY: Page 27

MS. CHURNEY: Yes.

MR HARRI S: Page 2 of what?

MR ELLISON: But let nme be clear. |If
this is -- what | think is going on here is that
you are introduci ng packages of data responses
that cover a wide range of topic areas as part of
your air quality testinony.

MB. CHURNEY: Right.

VMR ELLISON: And that there are a whole
bunch of data responses that are irrelevant to air
quality, they're included in what's being admtted
into evidence here. Do we agree that that's the
case?

MS. CHURNEY: That is possibly correct,
with --

MR ELLI SON: kay, --

M5. CHURNEY: -- respect to sone of
t hese exhibits.

MR ELLISON: Al right. Wth that
under standi ng, and with the understandi ng that the
Committee will review these things for rel evance
as they are cited in the briefs, | don't have an

obj ecti on.
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HEARI NG OFFI CER FAY: Ckay. We will not

accept those today. We'Il preserve your notion
but until | get a true and correct copy of your
testinmony, | cannot even refer to the exhibits

that you cite. And | do not have themin front of
me.

So, when | get --

M5. SODERBECK:  You don't have our
prefiled testinony on this topic?

HEARI NG OFFI CER FAY: | have a version
that is clearly not the version that you have --

MS. CHURNEY: But page 2 is the same, |
mean if you | ook at page 2.

MR HARRI S: Page 2 --

M5. SODERBECK: Exhibit 139.

MR, HARRI S: Page 2 of what? The
decl arations or --

M5. CHURNEY: O exhibit 139.

M5. SODERBECK: No, it's entitled
testi nmony aut hored by.

HEARI NG OFFI CER FAY: Oh, | see, and
you' ve assigned it Duke's exhibit nunbers?

M5. SODERBECK: Correct.

HEARI NG OFFI CER FAY: Okay. Al right,

subject to Conmmittee review, then -- could you
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make your notion again?

M5. CHURNEY: Well, I'min the process.

I mean there are other exhibits, but we are
requesting that exhibits that have previously been
mar ked by the applicant, exhibit nunbers 22, 23,
34, 36, 37, 38, 44, 42 -- 52, rather, 53 and 103
be introduced into the record in their conplete
form

HEARI NG OFFI CER FAY: (kay. And do we
have an objection to that?

MR HARRIS: Yes, we do. [I'd like that
reduced to witing, for one thing, she stunbled
through there. | wasn't sure | got all the
nunbers, in fact I'msure | didn't get all the
nunbers.

And secondly, we're going to need sone
time to study the request to see whether it's
valid. It may be as M. Ellison has characterized
it, --

M5. CHURNEY: What you --

MR HARRIS: -- a valid request, but --

M5. CHURNEY: You' ve had this docunent
since January 15th. | don't understand why you
woul dn't have had tine to nmake an eval uation --

HEARI NG OFFI CER FAY: Ms. Churney, the
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di scussion is termnated. The Committee will not
receive these into evidence at this tinme. A
nmoti on has been made. We'lIl w thhold ruling on
the nmotion. And we direct CAPE to submit a
description of these exhibits and a one-line
connection to their reason for nmoving them

And applicant will have five days to
respond before the Committee will rule.

MR HARRI' S: Five business days?

HEARI NG OFFI CER FAY: And then in
addition -- no --

MS. CHURNEY: (kay, there are additiona
exhibits that we're al so seeking to introduce at
this point. One is the CEC s response to CAPE' s
first set of data requests to the CEC dated
Sept enber 12, 2001.

MR HARRIS: Wsat are these? Is this a
surrebuttal rebuttal testinony?

MS. CHURNEY: No.

MR HARRIS: Wiere is this --

M5. SODERBECK: Jeff, these are things
that | had handed you personally, copies of, in
about a couple of hearings ago.

MR HARRIS: Well, you know, |'m stuck

on prefiled again.
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M5. SODERBECK: Well, it is. It is. It
was referenced in our prefiled testinony and
specified right there on page 2.

They were filed, we gave a copy to
Roberta, as well, to have them-- for docketing
pur poses. But we physically handed themto you,
physically handed themto you at the previous
hearing. And one was an APCD brochure, and the
ot her was the CEC responses.

MR HARRIS: Well, the purpose --

M5. HOLMES: Staff has no objection to
its data requests comng into the record

HEARI NG OFFI CER FAY: Okay. All these,
and | assune the |ast one, too, the APCD brochure,
you're going to nove that, as well?

MB. SODERBECK: Right.

HEARI NG OFFI CER FAY: (kay, all these
are subject to the sanme thing. Please subnmt a
brief description, reference today's hearing, and
the Conmittee will withhold ruling on that.

And then | assume you have sone
addi ti onal --

MS. CHURNEY: Yes, --

HEARI NG OFFI CER FAY: -- today's?

M5. CHURNEY: Yes. Exhibit nunbers 178,
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179, --

HEARI NG OFFI CER FAY: [|I'msorry, you're
going to have to give us a brief description of
each one.

M5. CHURNEY: kay. 178 is the
i nvestigation of artifacts, the S. Wen, GE Energy
study and anal ysi s.

HEARI NG OFFI CER FAY: Ckay.

MS. CHURNEY: 179 is the conpendi um of
applications for certifications for Western M dway
Sunset, Elk Hlls Power project, and Sunrise Power
proj ect .

Exhibit 180 is the em ssion test report
for em ssions tests at Hi dalgo and Ccci denta
Texas.

HEARI NG OFFI CER FAY: And that was
previously offered --

MS. CHURNEY: 180, yes.

HEARI NG OFFI CER FAY: Not offered today?

M5. CHURNEY: No, offered today.

HARRI' S:  These are all --
CHURNEY: These are all --

HARRI S: -- today's.

5 » &

CHURNEY: These are all offered

t oday.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARI NG OFFI CER FAY:
M5. CHURNEY: 181 was

goal s, Power Poi nt presentation

2
kay.
the PM2.5 test

182 was the Levy

and Spengl er nodel i ng benefits of plant em ssion

controls in Massachusetts.

183 is the Pope March
regardi ng |l ung cancer, cardi opu
| believe that was -- by Ms. Ho

OEHHA/ CARB review of California

6, 2002 article
monary. And 184,
nes; it's the

st andards, the

public draft of Novenber 30, 2001

HEARI NG OFFI CER FAY:

So, as to exhibits

178 through 184, is there objection?

MR HARRIS: Yes. And I'd like to go

t hrough themindividually, if |

We actually have no objection to exhibit

182. 182 is the Levy and Speng

coul d.

er article. It

was referenced by Dr. Hartman in his testinony.

cont acted CAPE and received a copy of that

docunent electronically in advance of this

hearing. And thus we were able

to anal yze that

testinmony as if it were prefiled. And so | would

have no objection to nunber 182.

As to 178, 179, 180, 181 and 183 and

184, -- excuse ne, 183, not 184,

HEARI NG OFFI CER FAY:
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objection to 184, is that correct?

MR HARRIS: Correct, no objection to
184.

HEARI NG OFFI CER FAY: Al right.

Exhi bits 182 and 184 will be received into

evi dence. And again, we'll just add the others to
the list, and receive a very brief description as
per ny previous instructions. And applicant wll
have five cal endar days to respond. And we'll
keep this very brief. The Committee will rule on
the adm ssibility of these.

M5. CHURNEY: |I'msorry, | didn't catch
whet her you had given us a tine limt wthin which
to present those to you?

HEARI NG OFFI CER FAY: W'l give you
seven days.

MR HARRIS: M. Fay, in the interests
of moving things forward | would w thdraw ny
objections to those docunents. | don't want to
make CAPE take additional tine to wite themup
178 through 184, | w thdraw ny objections.

HEARI NG OFFI CER FAY: (Okay. Fine. |Is
there any other objection to receiving these
exhi bi ts?

Al right, hearing none they'll be
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entered at this tine.

And we'd like to nove on to public
comment before we take a break, and then go into
I and use.

I"mafraid as happens fromtine to tine,
we are limted in our tine. And I'd Iike to ask
t hat people keep their remarks to no nore than
three mnutes. The topic is air quality, so now
is the appropriate tinme to make your remarks
regarding air quality.

Davi d Nel son.

MR NELSON: Hi, ny nane's David Nel son
I"ma resident of Morro Bay. This air is totally
confusing to the residents of Mrro Bay, but what
| can say is that when Duke canme to town they
prom sed us a cleaner, smaller, better power
pl ant. The conbi ned cycle may be better

Smaller, | don't think it is. It's gone
froma nine-acre site to a 14-acre site. And
cl eaner, I've sat through this whole neeting today
and, you know, |'ve |ooked at the AFC, and I've
| ooked at conparisons to other towns in that AFC
with maxi num | oads and all this.

And it's kind of confusing to nme, but it

seens to ne that Morro Bay sustains a |arger
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nunber of particulate fallout fromthis power
pl ant than do our nei ghbors in Los Gsos or Cayucas
or Canbria, as docunmented in chapter 6 of the AFC
It shows that, you know, we're like 2.7 ppb
wher eas Cayucas, which is only a few niles away,
is .06 or sonewhere in that nei ghborhood.

So, we're really substantially getting
nmore of this particulate matter. And with al
these reports and sure they're coal -fired plants,
or bigger popul ations, but we're still breathing
this stuff.

I mean |'ve lived here for 22 years and
P&G had a |l ong record of painting cars that we're
bei ng burnt by this power plant that's existing
here.

So what |'m asking fromthe Conm ssion
is that at |east keep it so that we're not getting
nore, even nore pollution fromthis twin cycle
plant. That plant's going to run a |ot nore.

This plant was sited here 50 years ago
when we had no rules. And over the 50-year period
very few rules seened to apply to it. There's
citings of no studies. And why isn't there
studi es? Because the thing was al ready running

and nobody thought to do any studies. And it's
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ran for 50 years.

And now we're using a 50-year, unstudied
pl ant as a baseline to set up pollution for the
next 50 years. | think we can do lots better
And | think that it's your job, and I"'mreally
confident that you'll look at this, and weigh the
evi dence.

W& don't want any nore pollution in this
town. |If there's one thing that we have in common
inthis town, and there's big lines on people who
want this plant and people who don't want this
pl ant, but the one common thread down the mddl e
is that people on both sides don't want nore
pol | uti on.

And | don't think we deserve nore
pollution. This plant, like | say, has been
licensed for 50 years. And the City has an
opportunity to say enough of this. But instead of
that, they'd rather have nmoney. So | want the
noney overshadowed by, you know, commpbn sense
approach to this particulate matter, in
particular. Let's not have any nore.

And if it means doing away with the duct
firing to lower it, let's consider it.

Thank you.
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HEARI NG OFFI CER FAY: Thank you. Larry
Sheers.

MR, SHEERS: H, I'mLarry Sheers. 1I'm
a resident of Morro Bay for the past 20 years. |
have COPD, asthnma. It took nme three tines on a
respirator and one heart attack to realize that |
could no | onger wal k around Morro Bay.

In order for nme to wal k around | have to
| eave town, Paso Robles or better. This is an
oximeter. It shows ne how nuch oxygen is in ny
body.

Her e about oh couple three weeks ago
noti ced there was an excessive anount of snoke
comng fromthe stack at Morro Bay. | can see it
right out of ny w ndow there.

| called themup and I, you know, |
tried to call themup and find no nunber. So
called -- Farrell; he gave nme the nunber of the
pl ant .

And | called the plant, and they told ne
that they'd call the engineer and the engi neer
woul d tell nme what was going on. Well, the
engi neer did call and he told ne that there was
not hi ng wong, it was an atnospheric condition

And yeah, there was certainly an
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at nospheric condition, they' re polluting the hel
out of the atnosphere, that's what was goi ng on
Because | was on oxygen, even with all nmy filters
and filtration systens, | had to go on oxygen

kay, so a little while later | got a
call fromthe Environnmental Protection Agency, and
they tell me that -- | asked them | said, well,
how did you get my nunmber. And they said, well,
whenever there's a conplaint filed, or called in,
why they refer it to us.

And | said, how cone then |I had to get
the information, you know, it was not avail able by
calling the information or not in the phone book
you know. And they says, well, | don't know about
that, but you know, your credibility is |acking
sonewhat .

In fact, you know, not long after that I
noticed they were carting off parts and pieces.

So if you're going to try to tell me that you
weren't polluting the atnosphere |I'mnot going to
buy that.

You know, | asked the guy, | said, well,
what if they are. How nmuch are they going to fine
them Onh, -- maybe $4000, $5000, $15,000, it

depends. Ckay, while you're making a mllion
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dol I ars, you know, $5000 is no big deal

Wll, it's a big deal to nme because it's
my life. And | don't owe you one day of it. And
if you can't run this plant now, what are you
going to do three years down the |ine when you get
this other, this nonstrous thing.

You're not going to tell me that you're
going to be able to produce -- kilowatts w thout
produci ng nore pollutants in the air. And right
now, |I'm maxed out. This is about as nuch as |
can handl e.

So, | think you mght want to rethink
your credibility factors, and you know, you m ght
want to think about us people that have to live
here. And |I'm not unique by any neans. There's a
| ot of people that are on oxygen

In fact, my oxygen man tells ne that
there's a whole | ot of people here in Mdrro Bay
and the surroundi ng areas that are on oxygen, that
have, you know, -- | can't even hire an attorney,
you know, no attorney will take ny case. So |
have no | egal recourse. | couldn't sue anybody if
| wanted to. | wouldn't live |ong enough to go
t hrough court to even see any of that noney. So

it's useless. So | have no recourse.
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So you don't even have to listen to ne.
You'll get your plant, no question about it, the
current adm nistration, the way things |ook. But,
you know, and | mght get three years before you
get it there. And that may be long, | can get the
heck out of this towmn. But, | really hate to.

But that's how | feel about it. And,
so, there it is, the bottonline.

PRESI DI NG MEMBER KEESE: Thank you.

HEARI NG OFFI CER FAY: Thank you, sir.
Doris Mirray.

M5. MJURRAY: Good afternoon
Conmi ssioners. |I'mDoris Mirray, and | live at
236 Surf Street in Mrro Bay. Just two bl ocks
downwi nd fromthe plant.

And 1'd like to put a human face on al
this scientific data. 1'm81 years old and a
many-stroke victim | noved here in 1984 and I
was told that PG&E woul d be gone in ten years.

About 1991 | had ny first TIA | was
wor ki ng at Sun Bulletin, and was al one during the
[ unch hour; ran to answer the phone and j ust
col l apsed, fell to the floor. And | was stil
t here when everybody got back from | unch

A neurol ogist told me much | ater that
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that was the beginning. | feel like I can't
breathe, and so | have this oxygen tank which I
use nearly always at night. The point is | have
to keep the wi ndows shut in nmy bedroom because of
this dirt. Now, all | did was noisten a napkin
and swipe it across ny bedroomw ndow sill. And
there it is. And that's -- oh, it nmight be two
days, you know, m ght have accumul ated over two
days. But | do at |least clean nmy house once a
week.

If you'd like to see the actual scene,
I"'monly two bl ocks up the street. And |I'd be
happy to show you ny particular problem or is
that particulate, I'mpretty sure.

Thank you so much.

PRESI DI NG MEMBER KEESE: Thank you.

HEARI NG OFFI CER FAY: Thank you. Nel son
Sul I'i van.

MR SULLIVAN. Good afternoon. 1'd like
to go on record as protesting the substitution of
the 145 foot stacks in the proposed plan for the
exi sting 450 foot stacks now in use.

The proposed stacks are short and
apparently used in -- appropriately used in

popul at ed areas, unpopul ated areas where health
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concerns are nmerely on site.

Conversely, not only will these be in
the center of a city, but prevailing winds wll
transport exhaust fromthemto nearby hones that
are above the | evel of these short stacks.

There is no argunent that | know that
tall er stacks have superior penetration of
i nversion | ayers.

| believe that CEQA mandates the
exi sting stacks or better, not worse, should be in
any Morro Bay future power plant.

| made simlar comments during a pre-
evidentiary hearing that was held at the Duke
pl ant, and submitted comments that were not
answered or acknowl edged. | questioned why these
450 foot stacks in the new plant -- | questioned
why not use these 450 foot stacks in the new plant
by ducting exhaust to them fromthe new pl ant
t hr ough under ground ducts.

The residents of Morro Bay need your
protection. Qur APCD is charged with district-
wi de responsibility, alone, and not our Cty. And
our City representatives have been sold on the new
pl ant project, with the exception of a single

Counci | Menber.
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Thank you.

HEARI NG OFFI CER FAY: Thank you, sir.

PRESI DI NG MEMBER KEESE: Thank you.

HEARI NG CFFI CER FAY: Don Boat man.

VR, BOATMAN:.  Don Boatman, a resident of
Morro Bay. No one today |'ve seen thank you for
havi ng anot her neeting here in Mdrro Bay, but we
really appreciate being able to cone to these
nmeeti ngs and see this happen, rather than having
to drive to Sacramento. Thank you.

| have two concerns just about things
today in the nmeeting. And the first one is that
the CEC has required Duke to have comunity
out reach neetings throughout the tine they've
applied for the plant. And this is to informthe
public of what they're doing and how t hey're doing
it.

They've had a |lot of neetings. |[|'ve
read a | ot of newspaper articles where they al so
printed what they were going to do. And al ways
they said that this would be a cleaner plant, you
know, cleaner air. And I'll use the words of one
of the Duke spokesmen, either through
m si nformati on or disinformation, or not really

under standi ng: Lay people don't understand that
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bei ng cl eaner per negawatt hour may not make the
air cleaner for the person that l|ives here.

I don't consider nyself a |ayperson. |
work in the power plant industry, and people who
have studi ed know that the new plant may be
cl eaner per negawatt hour, in sone cases. But
that the total pollution, air pollution that the
citizens here in Morro Bay will get is greater.

And | resent that the outreach prograns
have mi srepresented what the Morro Bay citizens
may get.

| heard just this afternoon that 76 nore
tons of PMthan the existing plant. And so
guestion the outreach programin its efforts to
really tell us what air we're going to get from
the new plant versus the old plant. That's one
concern

The other is that the Air Pollution
Control District says we're only -- the new pl ant
will only produce .4 of 1 percent pollutioninits
air basin. But, that doesn't nean anything to
Morro Bay. We're right here where the plant is.
And the information we should be getting is what's
goi ng to happen to us on the ground right here.

| understand the Air Pollution District
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is | ooking areawi de, and this is maybe nothing for
them But for soneone who lives a half mile from
the plant downwi nd, like | do, it nmeans a |lot.

That's all | have. Appreciate your
interest. Thank you.

HEARI NG OFFI CER FAY: Thank you, sir.

PRESI DI NG MEMBER KEESE: Thank you very
much.

HEARI NG OFFI CER FAY: W al so have a
comment card, is Todd Barnes here? GCkay, M.
Barnes, | guess, couldn't stay. He voiced
concerns that the public health may be hurt by
Duke's proposed new power plant. And has concerns
that "our fragile estuary will continue to be hurt
by the plant. Human and marine life is being
negatively inpacted.” And those are his concerns.

Al right. W want to take a ten-m nute
break now. And by ten mnutes | nmean that | wll
chal lenge M. Ellison to have his w tness begin
speaking in ten mnutes. And if the rest of you
aren't here, you'll mss it.

PRESI DI NG MEMBER KEESE: Thank you.

(Brief recess.)

HEARI NG OFFI CER FAY: M. Ellison, are

you ready to present your w tness on |and use?
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MR ELLISON: Yes, we are. W have a
panel. | call to the stand as the | ead w tness,
M. Kirk Marckwal d, as supporting wtnesses M.
Ron Van Buskirk, M. Paul Curfrman, M. Jeff Ferber
and M. Bob Mason.

To ny imredi ate |l eft are three nmenbers
of the panel, M. Marckwald, M. Van Buskirk and
M. Mason. And the other two nenbers of the panel
are sitting at this table to ny right, M. Ferber
and M. Curfman.

HEARI NG OFFI CER FAY: | believe sone of
t he panel nenbers have not been previously sworn?

MR ELLISON: That's correct.

HEARI NG OFFI CER FAY: |'d ask that they
stand at this tine and that the court reporter
pl ease swear themin.

VWher eupon,
KI RK MARCKWALD, RON VAN BUSKI RK, ROBERT MASON,
PAUL CURFMAN and JEFF FERBER
were called as witnesses herein, and after first
havi ng been duly sworn, were exam ned and
testified as foll ows:
MR, ELLI SON:  Thank you.
/1

/1
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DI RECT EXAM NATI ON
BY MR, ELLI SON:
Q Begi nning with M. Marckwal d, coul d each
of you state and spell your nane for the record,
pl ease.

MR, MARCKWALD: Yes. My nane is Kirk
Mar ckwal d, Ma-r-c-k-wa-1-d.

PRESI DI NG MEMBER KEESE: Hold it,
confirm --

M5. HOLMES: | believe that the Coastal
Conmi ssion was offered the opportunity to
participate via conference call, via tel ephone.

PRESI DI NG MEMBER KEESE: | believe
they're on the phone.

MR CHA I'mon the line. This is Dan
Chi a.

HEARI NG OFFI CER FAY: (kay, if you'd
just like to listen, the applicant is just
beginning its testinony on | and use.

MR CH A Geat.

MR ELLI SON:  You sound |ike the voice
of God, Dan.

(Laughter.)

MR CH A | would inmagine |I'm bei ng

echoed quite vol um nously.
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MR ELLISON: Al right, let's begin
over again. W were just barely beginning.

M. Marckwal d, could you state and spell
your name for the record. And then after that,
t he remai ni ng nenbers of the panel, as well.

MR, MARCKWALD: Yes. My nane is Kirk
Mar ckwal d, Ma-r-c-k-wa-1-d.

MR ELLISON: M. Van Buskirk.

MR, VAN BUSKIRK: My nane is Ron Van
Buski rk, V-a-n B-u-s-k-i-r-Kk.

MR MASON:' My nane is Robert Mason,
M a-s-o0-n.

MR CURFMAN.  Paul Curfman, Cu-r-f,
i ke Frank, -ma-n.

VMR FERBER  Jeff Ferber, F-e-r-b-e-r.

MR, ELLISON:  Thank you. 1'll direct ny
gquestions to M. Marckwal d, as the | ead wi tness.
And | understand we are now identifying portions
of group two testinony separately by topic. So |
woul d ask for an exhibit nunber for the
applicant's | and use testinony.

HEARI NG OFFI CER FAY: That will be
exhibit 185 and it is identified as |and use
testimony. And it's, what, 76 pages?

MR, ELLI SON: | believe that's correct.
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HEARI NG OFFI CER FAY: Ckay.

BY MR, ELLI SON:
Q M. Marckwal d, do you have a copy of
exhibit 185 in front of you?

VR, MARCKWALD: Yes, | do.

MR, ELLI SON:  And does exhibit 185
i nclude statenments of the qualifications of al
t he menbers of the panel ?

MR MARCKWALD: It does.

MR, ELLISON: Beginning with yourself,
and then the remaini ng nenbers of the panel, could
each of you briefly summarize your qualifications.

MR MARCKWALD: | amthe Founder and
Principal of California Environnental Associ ates.
I work with trade associ ati ons, conpani es,
foundati ons, and educational institutions to
identify and assess environmental problens.

I've worked on energy issues in
California for the last 20 years, both as a
representative of the governnent, as Under
Secretary of the Natural Resources Agency, and
also in ny firm

In the energy area |I've worked both for
Duke Energy in the Mdss Landi ng proceedi ng, as

wel | as several cogeneration facilities at both
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industrial sites, as well as institutions on both
siting and pernmitting issues.

I have a masters of science in natura
resources policy and managenment fromthe
Uni versity of M chigan

MR, ELLI SON: Just proceed through the
menbers of the panel, please, M. Van Buskirk and
M. Mason and M. Curfrman and M. Ferber.

MR, VAN BUSKI RK: Thank you. M nane is
Ron Van Buskirk, again. [|'ma partner in the
lawfirmof Pillsbury Wnthrop in San Franci sco.
I've been actively practicing lawin California
since 1974. The bulk of that practice has been
involved with land use matters in California,
specializing in matters involving the California
Environnental Quality Act, the Coastal Act.

A large part of that practice has been
with regard to energy type facilities on the
coast, including oil and gas facilities, as well
as thermal energy plants and other types of
simlar facilities.

| received ny | aw degree in 1974 from
the University of M chigan

MR MASON' My nane is Robert Mason. |

have 22 years of experience in the preparation of
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environnental inpact reports, environnental inpact
statenments, and applications for certification for
various industrial projects, including conbined
cycle natural gas fired power plants.

| oversee, as a Director of Projects,
mul ti-disciplinary teams and have experience in
eval uating the I and use and siting issues.

I have a bachelors and a nasters in
urban regional studies from USC

MR CURFMAN:  |'m Paul Curfrman. | am an
Associ ate at EDAW I ncorporated, at their
headquarters in San Francisco. |'ve worked on
various visual analyses for Duke, including the
Moss Landi ng AFC, and al so the Morro Bay project.

I"ve worked on transm ssion siting cases
in Nevada, as well as highway construction
projects and | andscape architectural projects in
Col or ado.

I"ma registered | andscape architect in
the State of California. And ny degree is a
bachel or of | andscape architecture fromthe
Uni versity of Oregon.

MR FERBER: M nane is Jeff Ferber
I"ma Principal at RRM Design Goup in San Luis

hispo. I'mthe Director of Planning and
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Landscape Architecture in the San Luis Obispo
of fice.

My degree is a bachel ors of |andscape
architecture fromCal Poly San Luis Cbispo. And ny
focus on this project has been physical |and
pl anni ng, coastal access, mapping issues.

My background is primarily in coasta
access, coastal planning in California
communities.

MR, ELLI SON:  Thank you. M. WMarckwal d,
do you have any additions, corrections or
clarifications that you would like to nake to
exhibit 185 at this tine?

VR, MARCKWALD: Yes, | do.

MR ELLI SON:  Would you pl ease descri be
t hem

MR, MARCKWALD: On page 4, the exhibit
that was identified as 133, should be identified
as 75.

On page 10, fourth paragraph down, the
third line at comma a pernmitted should be struck
and insert instead permtting. So permtting for
permtted.

The sane change on page 11, the fourth

full paragraph down, second |line, the sentence
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that begins: Consistent with the Coastal Act,
strike permtted in favor of permtting.

oi ng to the paragraph i medi ately above
that, on the second line, offsite parking parcels
as agriculture with conbi ni ng designations, insert
in front of SRV the letters SRA

And finally, on page 50 of the
testinmony, under the LU-64.1, insert the follow ng
sentence: Duke is not proposing --

MR ELLI SON:  Excuse nme, M. Marckwal d,
whi ch table are you at?

MR, MARCKWALD: |'msorry, in the basis
for consistency.

MR, ELLISON:  Thank you.

VMR, MARCKWALD: The fourth col um over.
Insert: Duke is not proposing, quote, "mgjor
wat erfront inprovenents" on the Den Dul k or
Col eman Park areas. Therefore, the project is
consistent with this policy, period.

Insert: nevertheless, then continue as
it was phrased: Duke will dedicate to the City,
insert, a public use easenent over, and then
continue to the end of the sentence.

And in the next sentence, the sentence

woul d read: The City could then deternine the best
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uses for the, insert Coleman Park, and conti nues
to the end.

MR, ELLI SON: Okay, just for the sake of
clarity, would you reread that portion of the
table, the basis for consistency under |and use
64.1 as it would read with the corrections you
j ust nmade?

VMR MARCKWALD: Yes. Duke is not
proposi ng, quote, "major waterfront inprovenents"
cl ose quote, on the Den Dul k or Col eman Park
areas. Therefore, the project is consistent with
this policy. Nevertheless, Duke will dedicate to
the City a public use easenent over those portions
of the Den Dul k property that are adjacent to the
Col eman Park. The City could then determ ne the
best uses for the Col eman Park property,
consistent with | ocal LORS.

MR, ELLI SON: Does that conpl ete your
corrections --

MR, MARCKWALD: That conpletes --

MR ELLISON: -- and clarifications?

MR NMARCKWALD: It does.

MR ELLISON: Wth those corrections are
the facts set forth in exhibit 185 true to the

best of your know edge?
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MR, MARCKWALD: They are.

MR ELLI SON:  And are the opinions,
answering on behal f of the panel, are the opinions
set forth therein your best professional judgnent?

MR, MARCKWALD: They are.

MR, ELLISON: And do you and the ot her
menbers of the panel adopt this as your testinony
on land use in this proceedi ng?

MR, MARCKWALD: | do.

MR, ELLISON: M. Marckwal d, could you
summari ze how you and the rest of the panel went
about anal yzing the | and use issues associ ated
with this application?

MR, MARCKWALD: Yes. In looking at the
proposed project we conpared it to the | ocal
pl ans, policies and ordi nances that control the
project, both for the City of Mdxrro Bay and for
the County of San Luis bispo.

There are policies and prograns that are
very specific to the project site; and there are
br oader policies and prograns that are nore
broadly applicable to general devel opments, both
within the City of Morro Bay and also within the
County. And we nmade the conpari son on both

processes.
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MR, ELLI SON:  Havi ng made t hat
conparison, did you reach a concl usi on regardi ng
the conpliance of the proposed project with all
t he applicabl e standards of either the Gty or the
County?

VMR MARCKWALD: Yes. W cane to the
conclusion the project is consistent with all
applicable LORS of both the City of Morro Bay as
wel | as the County of San Luis Obispo.

MR ELLISON: Ckay. And for that
matter, did you reach -- are there any other
applicable LORS, other than those of the County
and the City with respect to |and use?

MR MARCKWALD: Yes, there are
applicable state statutes, as well. And they were
reviewed and simlarly the project is found,
determ ned to be consistent with them as well.

MR, ELLISON: Thank you. Did you also
review the project to determ ne whether, in the
area of land use, it would cause a significant
adverse environnental inpact within the nmeaning of
CEQA?

MR, MARCKWALD: We did.

MR ELLI SON:  And what was your

conclusion with respect to that question?
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conclusion is

that it would not cause a significant adverse
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i npact within the neani ng of CEQA when the project

was constructed, consistent with the conditions of

certification that are proposed in the CEC Staff's

FSA.

MR ELLISON: Did you also reviewthe

project to determ ne whether, in conbination with

ot her foreseeable projects it m ght have a

cunmul ative inpact within the nmeaning of CEQA?

MR NMARCKWALD: W did.

MR ELLI SON:  And what was your

concl usi on regardi ng that question?

MR MARCKWALD: W reached the same

concl usion that the project would not have

significant adverse inpacts.

MR, ELLI SON: Have you had an

opportunity to review the |Iand use portions of the

final staff assessnent?

MR MARCKWALD: | have.

MR, ELLISON:  And do you concur with the

staff's conclusions regardi ng conpliance with

LORS?

MR MARCKWALD: Yes,

do.

MR, ELLISON:  And do you concur with the
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staff's conclusions regardi ng the significance of
envi ronnent al inpacts, both individually and
cunul ati vel y?

VR MARCKWALD: Yes, | do.

MR ELLI SON: A question has cone up in
the prefiled testinmony regarding the final staff
assessnment's position with regard to conpliance
with LORS, and specifically whether in order to
concl ude conpliance whether it is necessary to
consi der a conveyance of property by Duke to the
City of Morro Bay.

Are you famliar with that issue?

MR MARCKWALD: Yes, | am

MR ELLI SON:  Can you comrent on your,
havi ng just commented upon your concurrence wth
the staff's conclusion in the FSA, 1'd like to ask
you what i s your understanding of the FSA s
position with regard to whet her conveyance of
property to the City of Morro Bay is a condition
necessary to reaching a conclusion that the
project is in conpliance?

MR, MARCKWALD: It's ny opinion that the
staff did not rely on conveyance of property to
the Gty of Morro Bay by Duke.

MR, ELLI SON:  Wbuld you describe briefly
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what it is in the FSA and the |aws applicable to
this project that causes you to interpret the FSA
in that way?

MR MARCKWALD: The staff concl uded on
page 1.3, | believe, that the project would be
fully consistent provided that the conditions of
certification were adopt ed.

When | | ooked at the conditions of
certification there is nothing in the conditions
of certification that articulate the conveyance of
property by Duke to the City as a condition

Furthernore, there's a statenent in the
FSA at page 3-9 which is clear that the staff was
not relying on any of the elenments of the
agreement to |lease to reach its conclusion wth
respect to consistency.

But based on those itens | concl uded
conveyances were not anticipated and certainly not
conpelled in the staff's mind in order to reach
conpliance with all of the applicable LORS

MR ELLISON: Is it not correct,
however, that the staff in the FSA refers to
dedi cation of the Den Dul k property as well as
Col eman Park property?

MR MARCKWALD: The FSA does use the
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termdedication. And | believe that it's ny
interpretation, and it's ny opinion that
dedication in that instance refers to dedication
of the public use easenent that is part of the
Conmi ssion's responsi bility under section 25529 of
the Warren Al qui st Act, to nake, as a condition of
certification, an area be established for public
use, as determ ned by the Conm ssion

The applicant has the responsibility to
do that. And in neking that area avail able for
public use, the applicant may dedi cate such public
use zone to an agency. But there's nothing in the
Warren Al quist Act, but for using the same term
dedi cate, that conpels a conveyance of property
outright.

MR ELLISON:. And is there a condition
of certification that acconplishes the dedication
requi renent that you just described?

MR MARCKWALD: Yes, that woul d be | and-

MR, ELLISON: And again, is there
anything in that condition of certification that
requi res conveying the property, as opposed to
dedicating it with the neaning that you just

descri bed?
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VMR MARCKWALD: No, there is not.

MR ELLISON:. And so it's with that
under st andi ng of the FSA that you stated that you
concur with its conclusions, is that correct?

MR MARCKWALD: That is correct.

MR ELLISON:  The FSA al so has a
statenment regardi ng a nunber of acres that Duke
woul d set aside as conpensation for habitat. This
is a biology issue primarily, and I'mnot going to
ask you to testify to biology issues, but since it
does appear in the |land use testinony, could you
comment upon your understandi ng of whether that
characterization in the FSAis correct?

MR MARCKWALD: Yes. This arises on
page 3-22 of the FSA and it is in the second |line
of the second indented paragraph or italicized
paragraph. And the FSA reads: Duke is currently
in consultation with state and federal resources
agenci es regarding the inpacts to about 4.5 acres
of sensitive dune scrub habitat |ocated within the
area south of Mbrro Bay between Morro Strand Beach
and the western property boundary of the NMBPP
property (former Den Dul k property).

As | understand the direct inpacts for

the project as proposed, it would be .33 acres.
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And what is being discussed with the | and
managenent agencies is the appropriateness of
pl aci ng a conservati on easenent on the bal ance of
the Den Dul k as one of several possible
mtigations for that purposes.

But I'mnot aware of it anywhere that
there's been a di scussion about inpacts to 4.5
acres; but rather the 4.5 acres are being
consi dered for a conservation easenent to offset
the .33 acres of direct inpacts.

MR ELLI SON: Have you had an
opportunity to review the conditions of
certification in the FSA?

MR MARCKWALD: Yes, | have.

MR, ELLISON: Do you have any proposed
changes to those conditions?

MR, MARCKWALD: Yes. They were noted in
our testinony on page 13. The first suggested
change to the conditions of certification is on
land-3. And I'll just read the portion of it that
we' re proposing a change:

Prior to the start of site nobilization
insert associated with the construction of the new
generation facility (not to include site

nmobi | i zation for the tank far denolition).
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The purpose in this condition goes to
the offsite construction and | aydown and par ki ng
facilities. They will not be used until later on
in the process and we felt that the timng
shouldn't be tied to tank farmdenolition, but
shoul d be actually tied to the actual use of that
| ocati on.

Alternatively, if instead of inserting
the words |'ve suggested, to insert the sane
out come coul d be acconplished by nerely inserting
the word offsite in front of site nobilization, so
that it would then: Prior to the start of insert
offsite site nobilization, and then continuing on
with the original proposal of staff. Either would
acconplish the outcone that we think is
appropri ate.

Wth respect to | and-4, we believe that
it needed to take into account there could be
unf oreseen circunstances that would arise, in
whi ch case we would need to close the bridge over
Morro Creek for nmore than 24 hours, and sinply
woul d suggest addi ng, as the page 13 of the
testinony does, except in the case of an
unf oreseen event that requires Iimting the access

to protect the public health and safety.
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Finally on land-5, a sinple insert on
the fourth line down, parking areas and stagi ng.
Par ki ng areas and | aydown staging areas to the CPM
and the applicable departnents of San Luis Obispo
County and the Executive Director of the Coasta
Conmi ssion, if applicable, for further review and
comrent .

And those conpl ete the suggested changes
in conditions.

MR ELLISON: So with those changes are
the conditions of certification appropriate in
your opi ni on?

MR, MARCKWALD: They are.

MR, ELLISON: Do you have a copy of the
testinmony on land use filed by the City of Mirro
Bay, specifically the testinony of Robert W
Schul t z?

VR MARCKWALD: Yes, | do.

3

ELLISON: Do we need to mark this?
MR ELIE: It's already marked, it's
173.
MR ELLISON: Sorry, 173? Thank you.
MR ELLI SON: Now, dependi ng upon which
copy you have, there are different page nunbers

here. So | will give ny page nunbers and
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hopefully they are reflected for nost of the
peopl e who are follow ng al ong.

At ny page 3, under the topic of zoning
conpl i ance, although | understand it rmay be on
page 5 on sone other copies, there is sentence
and then a series of bullets. The sentence
begi nning at the top of a paragraph: Wthout
considering the agreenent to | ease, the public
benefits from constructi on of the MBPP incl ude:
and then there are a series of bullets.

Do you see that, M. Marckwal d?

MR, MARCKWALD: | do.

MR ELLISON: Is this, in your judgnent,
a conplete list of the public benefits fromthe
construction of the Morro Bay Power plant that are
better than those that are in the agreenent to
| ease?

VMR MARCKWALD: No, it is not.

MR, ELLI SON: Coul d you describe the
addi ti onal public benefits other than those in the
agreement to | ease?

MR MARCKWALD: Yes. | think the
denmolition of the existing tank farm the
construction of a permanent bridge across Mrro

Creek, and a roadway that will serve for energency
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access and well as expanded coastal access; the
system of bicycl e/ pedestri an pat hways, as well as
t he endowrent of that to nake sure that there is
proper repairs and mai ntenance during the
project's life; the reduction of noise fromthe
new facility, fromthe current facility; the
reductions in water use; the construction jobs
that woul d be associated with the new facility;
the | ocal purchasing programon an order of $10
mllion locally purchased material s.

There are al so additional revenues to
the Gty of Morro Bay in the nei ghborhood of
$600,000; a million dollars to the County, as well
as $1.6 mllion to the school districts.

I think those are sone additional public
benefits, and I may have m ssed sone that are
there. But right away those seemto sone that are
not included in this list.

MR, ELLI SON:  Thank you. Follow ng the
bullets M. Schultz testifies, quote: Based
solely on the benefits to the City enunerated
above, and wi thout considering additional benefits
conferred by the agreenent to | ease, there is not
enough evi dence to conclude that, quote, "greater

than normal public benefits"” will be achieved
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t hrough construction of the MBPPP

Do you see that?

MR, MARCKWALD: | do.

MR ELLISON. First of all, let ne ask
you, in your opinion is it necessary to nake a
greater than normal public benefits finding to
permt the power plant and the stacks associ ated
withit?

VMR MARCKWALD: | don't believe it is
necessary to nmake that finding.

MR, ELLI SON: Could you describe briefly
why you believe that?

MR, MARCKWALD: Yes. The finding would
only be made if, in fact, the height limtation
was found to apply to the replacenent of the power
plant. And very clearly in the zoning ordi nance
the tabl e that appears on page 37 of the zoning
ordi nance dated Septenber 25, 1975 for 17.24.150
coastal dependent industrial, which this is the
zoning for the power plant, for maxi mum buil di ng
hei ght there is a description of 30 feet (for new
construction only). Does not apply to the
repl acenent or repair of existing structures.

And in nmy opinion this is clearly a

repl acenent of an existing structure, and thus
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Duke does not have to reach, or the CEC standing
in the shoes of the Gty does not have to reach
the greater than normal public benefits test.

MR, ELLI SON:  Notwi t hstandi ng t hat
opi nion, w thout considering anything other than
the public benefits you've just described, which
do not include the benefits of the agreenment to
| ease, in your opinion could the Energy Conmi ssion
make a greater than normal public benefits
findi ng?

MR, MARCKWALD: Definitely, it could.

It could, and in fact in the FSA it does.

MR ELLISON: The staff does?

MR MARCKWALD: The staff does in the
FSA.

MR ELLISON:. M. Schultz also testifies
regarding the application of a nunmber of Gty
policies with respect to the power plant. Your
prefiled testinony goes into great detai
regardi ng a nunber of those policies, but | would
like to ask you about five of them

First of all, let me ask you what is
your opinion regarding the project's conformance
to general plan objective nunber one?

MR, MARCKWALD: | believe the project
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definitely conmplies with general plan objective
nunber one.

MR, ELLISON: Can you sunmmari ze what
that objective is and why you believe that the
project conplies with it?

MR, MARCKWALD: The objective is found
on Roman I1-58 of the Gty of Mdrro Bay's genera
plan 1988 is to inprove the quality of life for
all Morro Bay citizens, especially in regard to
heal th care, housing, enploynent, recreation
busi ness and educati on

The new project will be smaller
qui eter, use |less water, open up views, increase
coastal access. Al these things go to inproving
the quality of life of the citizens of Mrro Bay.

MR ELLISON:  And coul d you discuss the
project's conformance with general plan policy LU
207

MR MARCKWALD: LU-20 is found on Roman
I1-62 of the same docunment. It says the Gty
shoul d explore all neans to naintain and encourage
t he devel opnent of harbor-related | and uses al ong
t he Enbarcadero

Qopportunities for such fornms of

devel opnent should be given priority over those
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that are not dependent on waterfront |ocations or
related to the public's use and enjoynment of this.

There's nothing that is part of the
project that would prevent the City from exploring
addi ti onal nmeans, and in fact, the inprovenents to
the facade and the intake structure would actually
advance this policy.

MR ELLI SON: Same question with regard
to general plan program LU 20. 1.

MR, MARCKWALD: That reads, on page 64
of the same docunment: Harbor-related | and uses
shoul d include marine retail service and repair
busi nesses, fish distribution, whol esale and
retail sales, water recreation related, sports
fishing busi nesses, public uses related to the
waterfront or the harbor and nmarine science and
research establishnents.

I think ny testinony is that
particularly with respect to the public uses by
expandi ng the system of pedestrian trails and bi ke
trails the project will definitely inprove those
public uses and access and coastal access.

MR ELLI SON: Same question with regard
to LU 20. 2.

MR, MARCKWALD: And that says the
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redevel opment of existing | and uses are not in
keeping with this objective -- excuse ne, let ne
rephrase that -- redevel opnent of existing |and
uses not in keeping with this objective should not
be encour aged.

And it is ny opinion that what we are
doing is in keeping with the objective and in no
way frustrates it.

MR ELLISON: And lastly, the sane
gquestion with regard to general plan policy LU 64,
as well as CLUP-7.06.

MR, MARCKWALD: You said LU 647

MR ELLISON: That's correct, LU 64 and
t he coastal |and use plan policy 7.06.

MR MARCKWALD: Take a noment to --

(Pause.)

MR, MARCKWALD: Policy 7.6 states that a
preci se devel opnent plan for the area located in
t he Col eman-Den Dul k area shown on figure 9 and
desi gnated Marrack precise devel opnment pl an area
shal |l be prepared by the City.

The City may request assistance of the
Coast al Conservancy or other appropriate state
agency to hel p prepare such a plan. And such

devel opnent plan is a priority inprovenent project
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for public funding. The precise devel opnent plan
woul d include, but not be limted to, the
foll owi ng standards and procedures.

And it details a variety of determ ne
the conmercial fishing and coastal dependent needs
and exanmine the feasibility of accomvodating the
needs for major waterfront inprovenents on the Den
Dul k, devel opnent of -- I'mgoing to just
paraphrase it, if | may, the major objectives --
devel opnent the detailed waterfront inprovenent
pl an, devel opment and inplenent a plan for onsite
dune stabilization, provide a public parking in
appropriate locations outside of the viewsheds,
devel opnent of cost benefit study and fundi ng
program develop a part of the overall devel opnent
pl an and eval uati on of proposed water use,
historic water use, use for comercial fishing.

None of these, the proposed project is
consistent with this policy in that none of the
things that we are doing would in any way affect
the City's ability to prepare this plan and
eval uate these uses.

MR, ELLI SON:  Your description of how
you went about anal yzing |and use issues, you

di scuss the fact that there are policies specific

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

269
to the power plant site. And then there are also
policies that are generally applicable to
devel opnent within the Cty.

Do | correctly recall your testinony?

MR, MARCKWALD: You do.

MR ELLISON: The policies that we've
been di scussing fall under the latter category,
that is these are general policies applicable to
devel opnent in the Cty, is that correct?

MR, MARCKWALD: Yes, they are.

MR, ELLISON: Could you briefly describe
what the policies that are specific to the power
plant site are, and whether the project conforns
to then?

MR, MARCKWALD: Yes. The policy 5.01
found on page 115 of the Morro Bay coastal |and
use plan is -- specifically says the Cty shall
designate the existing PGE parcel and the Chevron
pi er parcel as coastal dependent industrial uses.
Any proposals for energy dependent industrial uses
wi thin zones designated for general industrial
devel opnent will require an anmendnent to the |and
use plan consistent with section 30510 of the
Coastal Act.

Power pl ant expansion on the PG&E- owned
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property shall have priority over other coasta
dependent industrial uses. Power plant expansion
shall be limted to snall facilities whose
| ocati on woul d not further affect the views of
Morro Rock from State Highway 1 and high visitor
serving areas consistent with policy 12.11

Clearly Duke's proposed project is
consistent with this policy. Wile it's not an
expansion, and it is a replacenent, nonethel ess
t he repl acenent project will have the benefits of
protecting and enhanci ng the visitor-using areas,
as wel | .

MR, ELLISON: And is the repl acenment
project, quote, small, unquote within the nmeaning
of that policy?

MR MARCKWALD: It is nmy opinion that it
is, yes.

MR ELLISON: That's all | have. That
panel ' s avail abl e for exam nation

W certainly, at the Committee's
discretion, if this is the appropriate tine we
woul d nove the adm ssion of exhibit, | believe
it's 185. And all of the exhibits that are
identified as incorporated by reference therein,

begi nning at page 3 and continuing to page 4 of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exhi bit 185.

HEARI NG OFFI CER FAY:

271

M. Ellison, could

you at least list the exhibit nunmbers of those

exhibits you're relying on --

MR ELLISON: Certainly, I'mreading

frompage 3 and 4 of the prefiled testinony.

Exhi bit nunmber 4, exhibit 19 --

nunbers -- 22, 36, 37, 154, 76,

["Il just read the

34, 90, 59, 75

with the correction we nade earlier, 87, 102, 49,

155 and 95.
HEARI NG OFFI CER FAY:

obj ecti on?

Is there

MR, ELIE: No objection.

HEARI NG OFFI CER FAY:

none, So noved.

kay. | hear

Does the staff have any cross-

exam nation of the panel ?

M5. HOLMES: We do not.

HEARI NG OFFI CER FAY:
the City of Morro Bay?

MR ELIE Briefly.

kay. How about

CROSS- EXAM NATI ON

BY MR ELIE

Q M. Marckwald, if you

could | ook at your

testinony, page 13, you've suggested addition to
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land-4. Do you have that in front of you?

MR, MARCKWALD: | do.

MR ELIE: |Is Duke anenable to a snal
nodi fication to that | anguage to state at the end
of the sentence, as determ ned by the CPM? In
ot her words, the CPM woul d be the one to determ ne
whet her public health and safety require that
limted access?

MR MARCKWALD: If | could just have a
nonent to confer?

MR ELIE: Sure.

(Pause.)

MR MARCKWALD: That would be fine with
Duke.

MR, ELIE: Thank you. Next if you could
turn to M. Schultz' testinmony again, which is
exhibit 173, and specifically on ny copy, page 6,
which is the recormendation. Do you agree with
the recommended condition of certification
requiring the project owner to inplenent the
listed sections and provisions of the agreenent to
| ease, which is exhibit 95 in these proceedi ngs?

MR, MARCKWALD: |'m going to have M.
Van Buskirk handl e this question

MR VAN BUSKI RK:  Thank you,
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M. Marckwald. As M. Marckwal d knows, | was part
of the negotiations for some of these conditions.

The answer to the question directly, the
addi ti onal conditions suggested, beginning with
outfall |ease, is that what you nmean, counsel ?

MR ELIE: As a condition of
certification the project owner shall inplenent
the followi ng provisions of the agreenent to
| ease, et cetera. It's on page 6, it's the
reconmended condition of certification

MR, VAN BUSKIRK: | see it, thank you.
No, we would not agree with that.

MR ELIE: Wiy not?

MR VAN BUSKI RK: Because it contains
many el ements. First of all, it is not a
recommendation in the FSA by the staff. And the
staff did not find it necessary to recomend these
matters in order for the project, either to
achi eve consistency with the general plan, or
coastal land use plan; or to make a finding of
greater than normal benefits, assum ng one was
needed.

And the staff conditions, we feel, are
sufficient, together with the features of the

project, to achieve consistency.
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Many of the itens in here are sinply
matters of commercial negotiation in between the
City and Duke, in respect to the agreenent to
| ease. And in our opinion -- in ny opinion, are
unnecessary to achieve LORS consistency. And
woul d be inappropriate in the license as
condi ti ons.

MR, ELIE: Nothing further.

HEARI NG OFFI CER FAY: CAPE

MS. CHURNEY: Yes.

CROSS- EXAM NATI ON

BY M5. CHURNEY:

Q M. Marckwal d, Duke has concl uded that
the project, the Morro Bay Power Plant project
will be fully consistent with all |ocal |and use
pl ans, ordinances and policies. And | didn't see
any di scussion by Duke of conpliance with |and use
policy 5.22.

Did you consider that |and use policy
bef ore reachi ng your concl usi on?

MR MARCKWALD: Yes, we did.

M5. CHURNEY: And are you aware that
em ssion |levels for both PMLO and SO2 wil |
i ncrease with the new power plant?

MR ELLISON: I'mgoing to object to
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that question as assuming facts not in evidence.
M5. CHURNEY: Well, it goes to whether
the power plant will be in conpliance with this
| and use policy.
MR, ELLI SON:  The objection wasn't
rel evance, it was the statement, the question

assunes facts which are --

M5. CHURNEY: | asked him --
MR ELLISON: -- at odds with the
testi nmony.
M5. CHURNEY: |I'msorry. | asked himif

he was aware that emission |evels for PMLO and SQO2
will increase with the new power plant.

HEARI NG OFFI CER FAY: W're going to
sustain the objection. This is not an air quality
Wi t ness.

M5. CHURNEY: Well, this |land use policy
does deal with air quality em ssions, and | think
I"mentitled to know how he arrived at the
concl usi on apparently that this |and use policy
won't be viol at ed.

MR ELLISON: If you want to ask the
guestion that you just asked, that you just posed,
I would not object to that, how he arrived at that

conclusion. | think it's a fair question
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M5. CHURNEY: Do you have the question
in mnd, M. Mrckwal d?

MR, MARCKWALD: Could you repeat it?

M5. CHURNEY: Yes. How did you arrive
at your conclusion that |and use policy 5.22 wll
not be violated by the new Morro Bay Power Plant?

MR MARCKWALD: Because the new Mrro
Bay Power Plant will conformw th all applicable
standards of federal and state air pollution
control requirenments.

M5. CHURNEY: But doesn't that |and use
policy also require that enission | evels be
mai nt ai ned?

MR, MARCKWALD: The princi pal
requirenent is to conply with the standards; and
in conplying with the standards | determ ned that
the plant would conformwith this policy.

M5. CHURNEY: So you didn't, in your
analysis, didn't consider the |ast portion of that
| and use plan policy that em ssion |levels be
mai nt ai ned?

MR, ELLI SON: (bjection, that was not
his testinony.

HEARI NG OFFI CER FAY: ['mgoing to

short-circuit this a little bit if I my.
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M. Marckwal d, did you rely on M.
Rubenstein's expertise or any other of the air
quality experts in deciding that that policy would
be net?

MR, MARCKWALD: | did.

HEARI NG OFFI CER FAY: Thank you.

M5. CHURNEY: And did M. Rubenstein
tell you that PMLO | evel s woul d be increasing by
76 tons per year in his discussions with you about
that issue?

MR MARCKWALD: He did not -- no, he did
not .

M5. CHURNEY: Turning to page 9 of the
prefiled testinony, it indicates that Duke
recogni zes and agreenent that the plain nmeaning of
the term expansion, as used to describe an
increase in size or mass of a structure, do you
see that on page 9?

MR, MARCKWALD: | do.

M5. CHURNEY: Do you agree with that
definition?

VR MARCKWALD: Yes, | do.

MS. CHURNEY: The size of the footprint
of the new plant increases from9.61 acres to 14

acres, is that correct?
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MR, ELLI SON: Counsel, could you
descri be nore precisely when you say footprint,
what you nean?

MS. CHURNEY: The acreage occupi ed by
t he new plant versus acreage occupied by the old
pl ant of buildings and attendant structures.

MR, ELLISON: The reason |I'm asking the
qguestion is because |I'm concerned about anbiguity
in the question regardi ng exactly what attendant
structures are. For exanple, the bridge.

M5. CHURNEY: | think this is defined
and described, and maybe you might want to flip to
FSA part two, page 3-10.

Do you see where it's described there on

page 3-107?
MR MARCKWALD:  3-10.
M5. CHURNEY: O the FSA
MR MARCKWALD: Correct.

M5. CHURNEY: And it states that the
acreage of the existing power generation facility
footprint is 9.61 acres, and includes the power
pl ant buil di ngs, transfornmers, stacks, shop
war ehouse and of fi ce buil di ngs and par ki ng.

And then it states that the acreage of

the proposed facility is approximtely 14 acres.
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And the new facility's acreage includes power
pl ant equi prent and structures, transfornmer,
conbi ned cycle units, heat recovery steam
generators, gas turbine generator enclosure,
adm ni strative/warehouse and control buil di ngs,
substati on, soundwall and a transm ssion corridor
to the existing P&E electric substation

MR MARCKWALD: Correct.

MR, ELLI SON: Counsel, just so we have a
very clear record here, let me ask you a question
VWhen you say footprint of the existing plant are
you including the tanks?

M5. CHURNEY: Pardon ne?

MR, ELLI SON:  When you say footprint of
the existing plant are you including the tanks?

M5. CHURNEY: Well, it includes -- I'm
using it in the sense that it's been used by
staff, so it includes everything that staff
i ndicates it includes.

MR ELLI SON:  Ckay, thank you.

MS. CHURNEY: CGoing back to ny question

MR, MARCKWALD: Yes.

MS. CHURNEY: The size of the footprint
of the new plant increases from9.61 acres to 14

acres, is that correct?
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MR MARCKWALD: That is correct.

M5. CHURNEY: And woul d you agree using
the definition of expansion that you just
i ndi cated you agreed with, that that is an
i ncrease in size?

MR MARCKWALD: That is an increase in
size; it's certainly not an increase in nass.

MS. CHURNEY: Now, on page 10 of the
prefiled testinony it states that the
noder ni zati on of the existing plant facility
provides a cleaner, quieter and nore efficient
power generation. The project will not be
detrinmental --

MR MARCKWALD: Excuse ne, counsel, can
you tell me where you are?

M5. CHURNEY: Yeah, it's -- looks like
t he second paragraph, second sentence.

MR, MARCKWALD: GCot it.

M5. CHURNEY: And it states: The
noder ni zati on of the existing plant facility
provides a cleaner, quieter and nore efficient
power generation. The project, therefore, wll
not be detrinental to the health, and it goes on

My question is, first of all, M.

Mar ckwal d, did you prepare this part of the
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prefiled testinony?

MR, MARCKWALD: Yes, | did.

M5. CHURNEY: And when you prepared it
were you aware that Duke's AFC shows that the new
plant will produce 76 nore tons of PMLO per year?

VMR MARCKWALD: | was aware there was a
brief increase in -- and increase in PMLO, yes.

M5. CHURNEY: And were you al so aware
that there will be an increase in SO2?

MR, MARCKWALD: Yes.

MS. CHURNEY: So would you agree that
based on the AFC the new power plant will not be
cl eaner, at least in those respects, in PMLO and
SQ2?

MR, MARCKWALD: | would not agree with
your statenent. The new project, on balance, is
cl eaner than the existing plant.

M5. CHURNEY: That wasn't ny question
My question is with respect solely to those two
pol lutants, PMLO and SO2, is it a correct

statement that the new plant will not be a cl eaner

pl ant ?

VR MARCKWALD: That is true.

M5. CHURNEY: Were you al so aware when
you prepared this testinmony that -- actually you
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may not have been because | believe this testinony
occurred subsequent to the preparation of this --
but Duke's expert, M. Mantey on noise, testified
at the last hearing that the new plant will be
i nperceptibly louder than the old plant at night.
Were you made aware of that after the fact?

MR MARCKWALD: | was --

MR, ELLISON: Counsel, M. Mntey's
testinmony assuned a specific hypothetical, and for
the record I think we need to clarify what that
was.

He said, first of all, you are correct
in saying he said inperceptibly |louder. But
secondly, the assunption was that the new plant is
runni ng 100 percent flat-out, and the conparison
was to the existing plant, ranped down at night.

M5. CHURNEY: Well, --

(Parties speaking sinultaneously.)

M5. CHURNEY: -- | accept that --

MR ELLISON: -- that's what M.

Mant ey' s testinony was?

M5. CHURNEY: There's no limtation to
prevent the new plant from running 100 percent at
ni ght to ny under st andi ng.

MR ELLISON: | just want to be clear
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when you characterize the testinony, we can either
refer to the transcript, or you and I can have the
di scussi on we're having, but when you put to a
Wi tness a characterization of another w tness'
testinmony, it is inportant, in nmy view, that it be
accurate. That is ny recollection of what the
testinmony was, and | believe that's correct. Do
you agree?

M5. CHURNEY: | believe that you' ve
described it accurately.

MR ELLI SON:  Ckay.

MR, MARCKWALD: So, could you repeat
your question?

M5. CHURNEY: Yes. Were you nmade aware
of that testinony after you prepared this witten,
prefiled testinony?

MR MARCKWALD: | was not.

MS. CHURNEY: Now, had you been aware of
t hat woul d you nmake any changes to what you have
filed, and in particular your statenent that the
new plant will be quieter?

MR, MARCKWALD: Again, the new plant,
woul d not make any changes to ny testinony. The
new plant, on bal ance, is substantially quieter

than the old plant.
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MS. CHURNEY: Again, that wasn't ny
guestion. M question was very specific with
respect to the very specific testinmony of M.

Mant ey, which | acknow edge, that in that
hypot heti cal that the new plant would be running
at 100 percent at night.

MR, MARCKWALD: Coul d you characterize
his testinmony again for me, counsel ?

M5. CHURNEY: He testified that the new
plant will be inperceptibly |ouder than the old
pl ant given that situation.

MR, MARCKWALD: Then | woul d have put a
caveat in saying that it would be quieter, except
for those tinmes that it was inperceptibly |ouder.

MS. CHURNEY: Thank you. | have no
further questions.

HEARI NG OFFI CER FAY: (Ckay. Any
redirect, M. ElIlison?

REDI RECT EXAM NATI ON
BY MR, ELLI SON:

Q M. Marckwal d, Ms. Churney asked you
some questions about policy 5.22, do you recall
t hose questions? This was the policy on whether
air em ssions are naintai ned.

VR MARCKWALD: | do.
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MR, ELLI SON:  And she asked you to focus
excl usi vely upon PMLO and SO2. What is your
under st andi ng of what the em ssions overall
counting all em ssions, fromthe project are
mai nt ai ned?

MR MARCKWALD: My understanding is that
em ssions overall fromthe project are maintained
and decr eased.

MR ELLI SON: WAs there anything in
policy 5.22 that limts the policy to PMLO and
SQ2?

VMR MARCKWALD: No, there is not.

MR ELLISON: Is it a fair reading of
the policy that it applies to em ssions generally?

MR, MARCKWALD: It is.

M5. CHURNEY: Well, I'd object. | nean
I think that's a legal conclusion. | don't think
he's qualified to nake that |egal conclusion

HEARI NG OFFI CER FAY: Do you want to
respond or rephrase the question?

MR ELLISON: 1'Il wthdraw the
qguestion. The policy speaks for itself.

Ms. Churney al so asked you sone
guestions regarding the footprint of the existing

pl ant and the new plant, and whet her that
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footprint would qualify the facility as being an
expansion. Do you recall those questions?

VR MARCKWALD: Yes, | do.

MR ELLISON: Is there anything in the
City's policies that you know of that defines
expansi on as bei ng nmeasured by the footprint?

VMR MARCKWALD: No, there is not.

MR ELLISON: And you have testified to
your conclusion that this is a replacenent and not
an expansion. Could you just briefly summarize
why that is your opinion?

MR, MARCKWALD: The proposed project is
a replacenent for the existing project. There is
no -- the nmass of the project is smaller; the
| ocation and the visual inplications of the
project are smaller; it is using -- it is on the
same site; it's using the sane fuels; it is a
repl acenent as not only we have concl uded, but
also as the FSA notes, that it is clear -- the
staff's conclusion is clearly that it is a
repl acenent, not an expansion.

MR ELLISON: That's all | have, thank
you.

HEARI NG OFFI CER FAY: Anyt hing further

fromany of the parties?
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M5. CHURNEY: Just one.
HEARI NG OFFI CER FAY: Wthin the scope
of the redirect?
M5. CHURNEY: Yes, just one follow up.
RECROSS- EXAM NATI ON
BY M5. CHURNEY:

Q M. Marckwal d, there is nothing in the
City's policy that you' re aware of that would
precl ude the use of an increase in the size of the
footprint in determ ning whether this project is
an expansion, is there?

MR MARCKWALD: O f hand, and wi t hout

| ooki ng through all of them 1| don't believe there

is.
M5. CHURNEY: No further questions.
HEARI NG OFFI CER FAY: Al right, M.
Ellison, | don't want to put you at a

di sadvantage, so if you need to follow up after ny
guestions, you're welcome to. Just have a couple
clarifications.
EXAM NATI ON
BY HEARI NG OFFI CER FAY:
Q First of all for M. Van Buskirk, what
is your legal view of the effect of including any

el ements of the agreenent to |lease into the
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Conmi ssion's deci sion, assum ng that there are any
[imts to the Commission's jurisdiction. And
that's a hypot heti cal

MR VAN BUSKIRK: | understand. There
are el enents of the project, as proposed in the
AFC. For exanple, the road, the bridge, et
cetera. Those may al so happen to be the subject
of provisions in the separate agreenent to | ease
between the City and Duke, the proposed agreenent
to | ease, | should say.

And, of course, when they are el enents
of the project, per se, as proposed in the AFC and
to the Conmi ssion, then the Conm ssion studies
them and adopts mitigati on where necessary and
condi ti ons.

And that woul d be ny understandi ng of
what, in the |and use area, of what you woul d have
in lands-1 through -6 as recomended by your
staff.

At the same time there are independent
negoti ati ons going on, for exanple, rent for a new
outfall lease with the Cty, which have no
bearing, as far as | can tell, on the agreenent --
excuse ne, on the conditions of certification

You have a proposed condition that there
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be an outfall |ease, as of course there has to be
that ability, but what the rent is or isn't, as
bet ween Duke and the Cty, | would think would be
i nappropriate for inclusion because it's sinply a
commercial termon an i ndependent matter, so to
speak, between the Gty and Duke.

There's a long list of things |ike that.
You will have a condition for a chief building
official, CBO The City wanted to have a project
liaison officer of their own, you know, to work
with the CBO which is sonething they want. And
the parties have discussed the possibility of Duke
funding that, to a degree. And I don't see how
that is, you know, part of the project.

O the project it is construction and
t he enforcenent of your conditions are taken care
of by your CBO condition. So, there's a |ot of
themli ke that.

We coul d go one by one, but I do
bel i eve, you know, that we would take the view
that many of those kind of things that are found
in the agreenent to | ease woul d not be necessary
to mtigate any inpacts of the project as you | ook
at it froma CEQA point of view

And as M. Marckwal d said, we include
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within that the dedications of property, which
Duke has discussed with the Gty, possibly making,
you know, when the parties, | hope, cone to terns
on the agreenent to | ease.

HEARI NG OFFI CER FAY: But if the
Conmi ssion fails to include all those conditions
that, in your view, |lie outside the normal
conditions of certification for a power plant,
then is the City protected?

MR, VAN BUSKIRK: Well, the Gty is
protected in its negotiating an agreenment. But,
as | understand your mission is to apply the
Warren Al qui st Act and, of course, CEQA along with
that. And you are doing that, and will do that
t hrough your conditi ons.

I don't think, as part of -- and to
determ ne consi stency. And as we have just
determ ned, or at |east we take the position there
i s consistency wi thout incorporating those itens,
when you | ook at the policies one by one and see
what they say.

So, the fact that the Gty and Duke are
negotiating for other things doesn't |eave the
City unprotected just because you don't include

those things. The City is protected insofar as
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the jurisdiction under the Warren Al qui st Act and
CEQA.

And besides that, how would the
Conmi ssion, just hypothetically, get into the
busi ness of enforcing those things? Wuld you
enforce the rental paynents of the |ease?

So, it strikes nme that there are things
that are definitely outside the purview of where
you woul d go under the Warren Al quist Act and
under CEQA to deal with the project as proposed.

HEARI NG OFFI CER FAY: And if the
Conmi ssion agrees with you, and the Cty and Duke
have a di spute about sonething, for instance the
amount paid for the outfall |ease, then they have
ot her recourse, do they not?

MR, VAN BUSKIRK: Wl I, obviously the
City and Duke are in discussions with regard to
the outfall lease. And I would be very hopefu
and confident that those discussions will conclude
in a favorabl e nmanner at sone point, even though
it's adifficult subject. But, of course, the
City has the lease, the ability to | ease, which
you know, is not within your jurisdiction. That's
the Cty's jurisdiction.

And so the City has no lack of ability
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to have a negotiating position vis-a-vis Duke, and
doesn't need the Commrission to protect it by
addi ng extraneous neasures to the conditions of
certification.

HEARI NG OFFI CER FAY: And, in fact,
there are real estate negotiated arrangenents that
occur in California even w thout the Energy
Conmi ssion's blessing, is that correct?

MR, VAN BUSKIRK: That's ny
understanding. And | think project applicants
have to get the basic entitlements from sonmeone
other than the Conm ssion if they want to build a
power pl ant.

HEARI NG OFFI CER FAY: Thank you.

MR ELIE: M. Fay, | think naybe I need
to make a couple quick clarification questions of
M. Van Buski rk.

HEARI NG OFFI CER FAY: Well, you can wait
until | finish with ny questions.

MR ELIE: On, okay. Sorry.

HEARI NG OFFI CER FAY: And then, M.

Mar ckwal d, what is the significance of Duke's
position that the project is |ocated outside of
the quote, waterfront area, | guess as the City

defines it? And | understand staff agrees with
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you on that.

MR MARCKWALD: The waterfront naster
pl an has a set of design guidelines that apply to
those facilities that are subject toit. So in
Duke's case, the intake structure would be subject
toit, but the plant site, itself, would not.

So that the significance is what is the
standard that is to be applied.

HEARI NG OFFI CER FAY: And the standard
is different froma waterfront area?

MR MARCKWALD: That's correct.

HEARI NG OFFI CER FAY: And that would
mean appearance and use that is consistent with a
fishing village concept?

MR MARCKWALD: That's correct.

HEARI NG OFFI CER FAY: Ckay, thank you.
Al right, The Gty will certainly have a chance
to address anything that | brought up when they
testify on | and use.

But | do want to let the panel go
because | know they have some constraints --

MR ELIE: But | have --

HEARI NG OFFI CER FAY: -- a problem

MR ELIE: -- two short questions that

are followups to what M. Van Buskirk testified
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to in response to your question. So | don't know,
it's --

HEARI NG OFFI CER FAY: These are
guestions of hinf

MR ELIE: Correct.

HEARI NG OFFI CER FAY: Al right.

MR ELIE: Directly, specifically based
on the subject you raised.

HEARI NG OFFI CER FAY: (o ahead.

MR ELIE: kay.

CROSS- EXAM NATI ON
BY MR ELIE:

Q M. Van Buskirk, is it correct that if
this Comm ssion were to decide that the City is
correct, that there's not enough evidence to
concl ude that greater than normal public benefits
wi Il be achieved with the construction of the
pl ant, that portions of the agreenment to | ease
could be incorporated by this Comm ssion?

MR, VAN BUSKIRK: Well, it's a two-part
answer. First, the finding of greater than normnal
benefits only comes into play if there is a need
to vary the height standard found in the M2 zoni ng
district. |If there's no need to vary that

standard, then the finding wouldn't come into play
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at all.

MR, ELIE: For the purposes of ny
guestion you can assune that that has occurred,
the findi ng has been made.

MR, VAN BUSKI RK:  Ckay, so would you
repeat the question, then?

MR ELIE: [If the Conm ssion were to
deci de that despite Duke's testinmony there's not
enough evi dence to conclude that greater than
normal public benefits will be achi eved through
construction of the project, would it not be
appropriate for the Conm ssion to, in fact,

i ncl ude portions of the agreement to | ease?

MR, VAN BUSKIRK: Ckay. If the height
standard didn't apply and the Conm ssion accepted
the testinony of the Gty, basically, that
notw t hstanding the list of benefits M. Marckwal d
just testified to, that that wasn't enough, that
that was not greater than nornal, then your
guestion was in that case does sonething el se need
to be added in order to give the greater than
normal neaning things in the agreenment to | ease?
Is that basically the question?

MR, ELIE: Correct, that's my question

MR, VAN BUSKIRK: My answer to that is |
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don't see how the Conmmi ssion could conme to that
conclusion. But given your hypothetical, given
your hypothetical --

MR ELIE: Indulge ne, it's ny question

MR, VAN BUSKIRK: G ven your
hypot hetical, well, some are realistic, some are
not, but given your hypothetical we'd have to | ook
at each one of the nmeasures you tal k about.
Because sone of the neasures may be conpletely
beyond the Conmi ssion's jurisdiction to inpose
legally as a condition

But, sure, if the Conm ssion di sagrees
with the staff and with us, and agrees with the
City that the list of benefits is too short to be
greater than normal, and the Comm ssion needs that
finding in order to make a consi stency
adj udi cation, they will have to consider sone
additional benefits, | believe.

MR ELIE: And isn't it also true that
Duke has agreed, in fact, to incorporate certain
portions of the agreement to |l ease in the
condi tions of certification?

MR, VAN BUSKIRK: I n general, | think
nostly those provisions that are part of the

project anyway. In other words, certain things in
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the agreenent to | ease are in the project, the
road, the bridge, the whole long list of things.

And as to those, they've been submitted
to the Conm ssion as part of the project.

There are others that have not been
proposed as part of the project.

MR ELIE: So the answer to ny question
is yes?

MR, VAN BUSKIRK: Yes, with that
expl anat i on.

MR, ELIE: Thank you. Nothing further

HEARI NG OFFI CER FAY: Ckay. M.
Ellison, did you have any foll ow up?

MR ELLI SON:  No.

HEARI NG OFFI CER FAY: (kay. We thank
your panel for its testinony. And | hope we've
met your deadline for airline flights, et cetera.
So if there's no questions fromthe Conmttee,
then the panel is excused. Thank you.

It's 5:00 now M. Hol nes, can you give
us sone suggestions on would you like to go ahead.
We have no nore than an hour renaining.

M5. HOLMES: | think we're ready to
proceed.

HEARI NG OFFI CER FAY: (kay, proceed.
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V5. HOLMES: Staff's witnesses in the
area of land use are Mark Hanblin and Sue \Wal ker,
and they both need to be sworn.
HEARI NG OFFI CER FAY: Pl ease stand and
will the court reporter please swear the
Wi t nesses.
VWher eupon,
MARK HAMBLI N and SUSAN WALKER
was called as a witness herein, and after first
havi ng been duly sworn, was exam ned and testified
as follows:
DI RECT EXAM NATI ON
BY M5. HOLMES:
Q Did you prepare the | and use sections of
exhibit 143?
MR, HAMBLI N:  Yes.
MS. WALKER:  Yes.
M5. HOLMES: And was a statenent of your
qualifications included therein?
MR, HAMBLI N:  Yes.
MS. WALKER:  Yes.
M5. HOLMES: And are the facts contai ned
in that testinony true and correct to the best of
your knowl edge?

MR HAMBLIN:  Yes.
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MS. WALKER:  Yes.

M5. HOLMES: And does the testinony
represent your best professional judgnment?

MR, HAMBLI N:  Yes.

MS. WALKER:  Yes.

M5. HOLMES: And do you adopt this as
your testinony today?

MR HAMBLI N:  Yes.

MS. WALKER:  Yes.

HEARI NG COFFI CER FAY: Excuse ne, M.
Holmes. | wonder if the Gty would | oan the
m cr ophone - -

M5. HOLMES: M ght be easier.

HEARI NG OFFI CER FAY: Thank you.

M5. HOLMES: Thank you.

During the earlier section of the
hearings there was testinony from Duke the design
life of the facility was 30 years. |If the project
were to operate in excess of 30 years would that
af fect your concl usions about project inmpacts or
about the efficacy of mtigation?

MR HAMBLI N:  No.

MS. WALKER:  No.

M5. HOLMES: Earlier this afternoon

there was a di scussion by M. Marckwald --
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MR ELLI SON:  Just to nmake sure we've
got a transcript here, is that mke --

M5. HOLMES: |s this one recording?

MR ELLISON: -- recording?

M5. HOLMES: Ckay, thank you. |
apol ogi ze.

Earlier this afternoon there was
testinmony by M. Marckwald with regard to the
requi renents of Public Resources Code 25529 and a
di scussi on about whet her or not a conveyance was
required. Do you recollect that discussion?

MR HAMBLIN: | do.

M5. HOLMES: And do you agree with M.
Marckwal d's interpretation of staff's testinony
with regard to that point?

MR HAMBLIN: | do.

M5. HOLMES: Thank you. VWhat |1'd Iike
to do now is sinmply wal k through the
recommendati ons of the various parties for the
condi tions of certification. Let's start with
Duke's reconmmendati ons on | and- 3.

They actually provided two alternative
recomendati ons having to do with timng. Do you
have a response to those recommendati ons?

MR, HAMBLIN:. There was di scussi on
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bet ween di spl acing the word offsite, and that was
bet ween just before site nobilization, prior to
the start of offsite nobilization. So offsite
site nmobilization -- I'Il get this right.

And then staff was confortable with
their additional |anguage, but staff was just
going for the sake of clarity and saving a few
words, just go ahead and essentially delete the
underline being requested for believing that
saying offsite site nmobilization clarified the
guesti on.

M5. HOLMES: So you're confortable with
t he suggestion that M. Mrckwal d made fromthe
stand today?

MR HAMBLIN: Correct.

M5. HOLMES: Thank you. In addition,
there were actually two recommendations with
respect to land-4. The first one cane fromthe
applicant, and you can find it in the underline
section at the bottom of condition of
certification.

In addition, the Cty reconmended
i ncluding the phrase, as determned by the CPM at
the end of that underlined section.

Do you have a recommendati on with
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respect to both of those changes?

MR HAMBLIN: No. Staff supports them

M5. HOLMES: Thank you. And with
respect to land-5, the applicant had suggested
adding the words CPMin ternms of subm ssion of
certain plans. |Is that a change that staff
supports?

MR HAMBLIN: Staff supports the
addi ti on.

M5. HOLMES: Thank you. I'd like to
turn nowto the testinmony of the City of Mrro
Bay, which | believe is exhibit 173

Earlier today there was a di scussion by
t he Duke witnesses about whether or not the
project would require a height variance. Rather
t han have you go through this whol e di scussion
once again, 1'd just ask you if you agree with
Duke's testinony on that part?

MR HAMBLIN. Staff considers this a
repl acenent, and therefore isn't concerned about
t he height requirenment issue, as explained in
testi nmony.

M5. HOLMES: And if the Committee were
to agree with the Gty of Mdxrro Bay that the

project is not new construction and the hei ght
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l[imtation applies, does staff believe that the
agreenment to |lease terns would be required in
order to reach a finding of greater than normal
public benefit?

MR HAMBLI N:  No.

M5. HOLMES: Thank you. Wth respect to
t he general question of consistency, do you
bel i eve that the project -- excuse ne, strike
t hat .

Cut this even shorter, | hope. Lastly,
with respect to the City's reconmendations inits
testinmony for a new condition of certification
does staff support adding a new condition of
certification requiring the agreenent to | ease
provi si ons?

MR HAMBLI N:  No.

M5. HOLMES: And are there, in fact, any
specific provisions of the agreenent to | ease that
at this point give staff cause for concern?

MR, HAMBLI N:  Yes.

M5. HOLMES: Can you pl ease expl ai n what
that is?

MR HAMBLIN. Well, as witten, there
was a nunber of financial issues that are

presented which staff is not famliar with where
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some of these itens are even coming from or where
their originis, whether it's with the
requi renents under a LORS issue specifically, and
then a follow up through sone sort of fee
ordi nance where it's being tied to.

VWhet her it's an issue involving a
mtigation under CEQA. O whether this is a
communi ty benefit package item

MS. HOLMES: Thank you. And does staff
have any specific concerns about the restrictive
covenant that would prohibit the site from forner
power plant being used for energy-rel ated
pur poses?

MR, HAMBLI N:  Yes.

M5. HOLMES: Can you pl ease expl ai n what
t hat concern is?

MR, HAMBLIN: Alternative options that
may be considered would be limted.

M5. HOLMES: Are you referring to
cooling options that are going to be discussed at
a wor kshop next week, and may be the subject of
testi mony?

MR HAMBLIN. That is correct.

M5. HOLMES: Thank you. That concl udes

staff's testinmony, so if there are no objections
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I"d like to nove that portion of exhibit 143 into
the record.

HEARI NG OFFI CER FAY: |s there
objection? 1 hear none, so noved.

HEARI NG OFFI CER FAY: |s the panel
avai | abl e?

M5. HOLMES: Yes, they are

HEARI NG OFFI CER FAY: M. Ellison.

MR, ELLI SON: Just one question, since
Ms. Hol nes asked nmost of ny cross-exam nati on on
direct.

CROSS- EXAM NATI ON

BY MR, ELLI SON:

Q If you could refer to page 3-22 of your
testinmony. In M. Marckwal d's direct exam nation
he stated with respect to the 4.5 acres of
sensitive dune scrub habitat that's referenced in
the mddle of this page, that his understandi ng
was that the inpact was .33 acres, and not 4.5
acres. Do you recall that testinony?

MR HAMBLIN: | do.

MR, ELLISON: Recognizing that this is a
bi ol ogy issue, I"'mnot going to ask you to testify
about biology, but I do want to ask you this. If

it were the case that the inpacted area were |ess
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than 4.5 acres, for exanple .33 acres, would that
change in any way any of your conclusions in this
testi mony?

MR HAMBLI N:  No.

MR, ELLISON: Thank you, that's all |
have.

HEARI NG OFFI CER FAY: City of Mrro Bay.

MR ELIE: Yes.

CROSS- EXAM NATI ON

BY MR SCHULTZ:

Q I'"d like to take you through sone of
your testinmony. |If you could turn to page 337,
pl ease.

As | understand your testinony you're
taki ng the same position as Duke in that zoning
ordi nance regardi ng the maxi nrum 30-foot hei ght
does not apply because this is considered
repl acenent or repair of existing structure, is
that correct?

MR HAMBLIN. That's correct.

MR SCHULTZ: But then in that second
par agraph on 337 you do go into and list six
different items if in fact a greater than normal
benefit had to be found, is that correct?

MR HAMBLIN. That's correct.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

307

MR SCHULTZ: And those itens are one,
the repl acenent of the plant's existing 450 feet
hei ght stacks with the 145 feet hei ght stacks; and
two, renodeling of the seawater intake structure's
facade; nunber three, the constructing of three
addi ti onal bypass segnents; and four, the building
of the Morro Creek pedestrian/bi ke bridge.

Nunber five, the realignnment and
extensi on of the Enbarcadero; and nunber six, the
dedi cation of the Den Dul k property and Col eman
Park to the Gty for recreation and public coasta
access. And nunber seven, the dedication of
conservation and public use and access easenents
are a key project conponents that cunul atively
reflect a greater than normal public benefit.

Is that why your testinony earlier was
that if, in fact, a greater than normal benefit
had to be found that the agreenment to | ease woul d
not have to be incorporated?

MR HAMBLIN. We --

MR, SCHULTZ: | believe your testinony
was that even if a greater than normal benefit
woul d not have to be -- if a greater than nornal
benefit had to be found, that the agreenent to

| ease would still not have to be incorporated.
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And you didn't explain why it would not be. And
I"massunming it's because you found that these
seven itens do reach the greater than normal
benefit, and therefore you do not have to reach
the agreenent to | ease.

MR HAMBLIN. These were itens that Duke
had put forward. And these are itens that Duke
had put forward, yes. The concern in the
agreement to | ease was that we're | ooking at a
series of nonetary fiduciary itens which staff for
one, has questions on whether they're even | and
use in this technical area, or sone other
techni cal area

Two, again there's a |legal concern, and
I"mnot going to profess to be an attorney, but
under -- there's sonme question and
unconf ort abl eness on staff's comng in and
supporting a series of fees w thout understandi ng
the actual |egal nexus for having them O her
t han an unsi gned agreenent.

MR SCHULTZ: kay, thank you. Then
I"d like you to turn to page 318 of your
testi nmony.

MR HAMBLIN. One nore tinme, 318?

MR SCHULTZ: 318.
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MR HAMBLIN:  Ckay.

MR, SCHULTZ: Public access chapter 3,
article 2, your response to that section hal fway
down you state: additionally upon the conpletion
of the project a new pedestrian/bi ke bridge
connecting the two currently owned connect ed
section with the Enbarcadero will enhance public
access to the coast, as would the proposed bike
pat h and dedi cati on of Den Dul k property for
public coast access.

Coul d you point nme to a condition of
certification that's being proposed that requires
either a dedication or a conveyance or any type
with regards to the Den Dul k property?

MR HAMBLIN. The dedication of the Den
Dul k property is under land-2. And actually it's
not specific to the Den Dul k property, but the
applicant is required under the Warren Al qui st Act
to provide a public use easenent.

Now, | think what is inmportant to
di stinguish is we have a di scussi on between, as
I'"ve heard and as |'ve seen in the Cty's
testi nony, between conveyance and dedication

In the course of this project, or in the

course of this discussion on land-2, and in
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accordance with section 25529, the Warren Al qui st

Act specifically identifies that it can be an

easenment --
MR SCHULTZ: | don't --
MR HAMBLIN: -- no | and conveyance.
MR, SCHULTZ: | don't want to get you

caught up with the conveyance or --

MR, HAMBLIN:  Ckay.

MR SCHULTZ: -- the dedication because
the City does not have an issue with that, either
That can be worked out.

VWhat |'m nore concerned about is your
testinmony is that there's going to be a conveyance
or a dedication of Den Dulk, and I just want to
point out there is no condition of certification
that requires that, is that correct?

MR HAMBLIN. That's correct.

MR, SCHULTZ: In regards to the sanme
page, 318, the |ast paragraph: Duke Energy is to
construct a 24-foot with permanent bridge. Do you
have any condition of certification that requires
a permanent bridge to be installed?

MR HAMBLIN.  Not under |and use.

MR, SCHULTZ: Do you have any at al

within the entire FSA proposed conditions of
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certification, that is with the pernmanent bridge?

MR HAMBLIN: | can only identify the
I and use.

MR SCHULTZ: Wth regards to page 319,
and this is still under the public access, under

the third paragraph, the project proposed is to
construct several addition areas of new class 1
and 2 bicycle and pedestrian paths.

Coul d you point to the condition of
certification that's proposed that will mandate
t hat Duke construct new class 1 and 2 bicycle and
pedestri an pat hs?

VMR HAMBLIN. Land-6 was the itemthat
was di scussed and negoti at ed between the Coasta
Conmi ssion and the applicant and staff. And
identifies about the class 1 bi ke paths and cl ass
2.

MR SCHULTZ: \Wiere's that say they're
to construct the class 1 and class 2 -- it's an
endowrent for their maintaining that, but what
about the construction of it?

MR HAMBLIN: Ckay, all you're asking is
Duke specifically going to do it as opposed to use
of the noney to hire sonmebody? | am seeking

clarification.
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MR SCHULTZ: | see no condition of
certification where they' re actually required to
do the bi ke path, as opposed to maintaini ng about
t he bi ke pat h.

MR HAMBLIN:  What will happen -- it is
presuned that that will occur; there has been
di scussions. There's also consideration in this
condition that the intent that that will go
forward

Also | would add that sone of these
nmoneys are to be held by the Conm ssion for use
for this purpose of the bike path.

MR, SCHULTZ: Wbuld you have a problem
wi th amending that to make sure it's al so that
they have the responsibility to construct that
bi ke path, also? Those bi ke paths.

MR HAMBLIN. | could consider that with
di scussions with the applicant.

MR SCHULTZ: Again, on page 321, the
first paragraph towards the bottom |ast sentence
says: In addition conmponents of the project
i nclude new recreation facilities (bike paths, the
Enbar cader o ext ensi on, bi ke and foot bridge and
t he dedi cation of the Den Dul k property and

Col eman Park to the City of Mrro Bay.
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Coul d you provide me with the condition
of certification that's proposed, either has a
dedi cati on or conveyance of either the Den Dul k
property or Coleman Park to the City of Mdirro Bay?

MR HAMBLIN: Not specifically to the
Cty. | would refer again to | and-2, since our
requirenent is that the | and be provided, public
use | and be dedi cated under an easenent.

Now, whether or not that goes to the
City or to a state agency, as stated in the
condi tion, remains to be determ ned.

And | would al so add that the applicant
does have the opportunity, if they so choose, to
fee title the land to the City.

MR SCHULTZ: And | would turn you back
to your testinmony on 3.37 regarding the greater
than normal benefits, that they were required to
be found. In nunber 6 is the dedication of the
Den Dul k property and Col eman Park to the Cty for
recreation and public coastal access.

I s that anywhere a condition of
certification as proposed?

MR, HAMBLIN: As specifically spelled
out in 6, no.

MR, SCHULTZ: |s there any condition of
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certification as to nunber 7 that there's a
dedi cation of conservation or public use in access
easenent s?

MR, HAMBLIN: That ranges through
several areas.

MR, SCHULTZ: \here?

MR HAMBLIN. W have conservation
easenents are being discussed in biology, public
uses under us in the |land use section; access to
coastal, that was in the follow up to sonme Coasta
Act activities. As well as the general statenent
bei ng made.

MR, SCHULTZ: On page 326 under the
general -- policies, objective nunber one. You
state that the proposed project would provide the
City with a suite of public inprovenents including
but not Iinmted to | and dedi cations, again not
worry about the word dedications or conveyances or
what condition of approval is there that requires
any type of |and dedication or advances fromthe
applicant to the City of Morro Bay?

MR HAMBLIN: Again, we would refer to
| and- 2.

MR SCHULTZ: Under land-2 there are no

requi renents that are required to be nmade to the
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City of Morro Bay, though, is that true?

MR HAMBLIN. That is true, other than
the Gty would be one opportunity. |If the City
el ected not to choose, the state becones al so an
opportunity.

MR, SCHULTZ: Page 3-38, under the Den
Dul k property, as part of the proposed project the
appl i cant has purchased the Den Dul k property and
is conmtted to dedicating it and Col eman Park to
the Cty. What do you base that testinony on?

MR HAMBLIN. Two lines later, the
pur pose of the purchase is to further inprove
coastal access, avoid potential devel opnents of
sensitive habitat, and provide a buffer area, as
explained in the --

MR, SCHULTZ: So where you say, and has
committed to dedicating it and the Col eman Park to
the Cty, what do you base that testinobny on that
they're conmmitted to doing that?

MR, HAMBLIN:  The purpose of what they
were quoted in, the two lines later. That was the
pur pose statenent in which they've indicated why
they were pursuing Col eman Park and why it will go
to the City.

MR SCHULTZ: But there is no formal
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commitment in the conditions of approval that will
require that to occur, or the conditions of
certification?

MR HAMBLIN: No. Oher than, again,
| and- 2.

MR SCHULTZ: Wth regards to land-1
which is the requirement that Duke require to
obtain the final executed outfall |ease agreenent,
| point you to your testinmony in regards to that
condition on page 3-25, the bottom And I'|
gquote the | ast paragraph of that: Assum ng that
Duke and the City are successful in negotiating
the outfall agreement, the proposed project would
be in conpliance with state requirenments for
| easi ng of tidel ands and subnerged | ands.

Based on that testinony is where you
canme with the requirenent for land-1, is that
correct?

MR HAMBLIN: Well, actually that's
requi red under the Public Trust and Navi gation
Act, is what | was coming from Public Resources
Code 6107, 6706.

MR, SCHULTZ: Ckay. And with regards to
land-1, you're requiring that that final executed

outfall |ease agreenment be submtted prior to
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November 15, 2004, or prior to the start of
commer ci al operations, is that correct?

MR HAMBLIN: Correct.

MR, SCHULTZ: Assuning that Duke obtain
certification sonetine this year and began
construction in 2003, and is not finished with
construction by Novenber 15, 2004, and also did
not have a | ease agreenent, what would be the
ram fications under that circunstances?

MR, HAMBLIN:  Novenber 16th they woul d
be in default of the agreenent to | ease, and
potentially sonme type of enforcenment action by the
Conmi ssi on.

MR SCHULTZ: Wouldn't a better
condi tion be then for Duke to obtain that outfal
| ease prior to the beginning of construction so
that there wouldn't be any shutdown of the
construction project, or any enforcenment action by
t he CEC?

MR, HAMBLIN: The expiration of the
contract is on Novenber 15, 2004. It is our
expectation that the negotiations between the City
and the applicant will be concluded by then

MR, SCHULTZ: That didn't quite answer

my question. M question is, is wuuldn't it be a
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better practice and nore prudent for Duke to
obtain that outfall |ease agreement prior to
begi nni ng construction?

MR HAMBLIN. It would be the earlier
the better. | nmean this is the sunset date, the
final date on which you need to be having it. You
cannot go past go at this point. So, yes, anytine
we coul d receive that agreenment, or that could be
wor ked out between the Gty and the applicant,
yes, that woul d be better

MR SCHULTZ: Nothing further.

HEARI NG OFFI CER FAY: CAPE

MS. CHURNEY: Yes.

CROSS- EXAM NATI ON
BY M5. CHURNEY:

Q M. Hanblin, on page 3-26 of your
testinony, you state that the proposed project
woul d i nprove the overall quality of life for the
community of Morro Bay. Do you see that? It's
under objective 1.

MR HAMBLI N:  Yes.

MS. CHURNEY: In reaching this
conclusion did you take into account the increases
in PMLO and SO2 which will result fromthe new

pl ant ?
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MR HAMBLIN. | refer that to our air
quality folks.

M5. CHURNEY: And did they get back to
you with an answer?

MR HAMBLIN: They testified today.

M5. CHURNEY: (kay, so they didn't get
back to you in any way with a response that you
then incorporated into your concl usion?

MR HAMBLIN: | support their testinony.

MS. CHURNEY: You agree that good health
and good air quality have an inpact on quality of
life?

MR, HAMBLIN: Good heal th and good --
what was that?

M5. CHURNEY: (Good health and good air
quality.

MR, HAMBLIN: That, among ot hers.
Exerci se i s another one.

MS. CHURNEY: So, if the plant adversely
i npacts both good health and good air quality
there woul d be a decrease in quality of life, do
you agree with that?

MR HAMBLIN: | think that's a good
assunpti on.

M5. CHURNEY: And | didn't see any
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di scussion in your testinmony concerning the Mrro
Bay | and use policy 5.22 --

MR HAMBLIN. That's an issue under air
quality. Keep in mnd, | think it's sonething we
need to clarify, also, that it's not just -- |and
use is ny area. But there are also biotic
conditions; there are also air quality issues;
there's also traffic issues that cone up in the
demand use pl an

And the other technical areas, of which
there are 22 of them also are reviewing this
docunent for that type of review

M5. CHURNEY: So in response to ny
guestion you did not take into account
consi deration of that |and use policy?

MR, HAMBLIN: Again, | would have to
support the testinmony on air quality presented by
technical staff earlier

M5. CHURNEY: Well, they didn't testify
specifically with respect to the | and use policy
5.22. So just to answer ny question you did not
take into account in your analysis that particul ar
| and use policy?

MR HAMBLIN: | read the policy and

determined that it was air quality oriented, did
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not respond.

M5. CHURNEY: And in your discussion
regardi ng expansi on on page 3-32 you state that
expansi on i s best understood by review ng the
| ong-range expansi on pl ans.

Ckay, but the |ong-term expansion
pl anned for the PG&E plant woul dn't necessarily be
evi dence of the only way a plant m ght expand, is
that correct?

MR HAMBLIN: Correct.

M5. CHURNEY: And there's nothing in the
City's land use plan that dictates that is the
only way a plant m ght expand, or that that is the
correct definition of the word to expand?

MR HAMBLIN. There are nunerous terns
for expansion. | think the exanple that was used
in the testinony by the City's actual group
Sheppard, Mullin, Richter and Hanpton, talked
about their being four generators, and then going
to seven generators. That could be deenmed an
expansi on.

Expansi on shouldn't be left solely to
the contrites of acreage. There may be ot her
i ssues that are involved. And the argunent or the

di scussion put forth in this staff section
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supports that.

M5. CHURNEY: In fact, didn't Sheppard
Mul I'in al so suggest the use of the plain neaning
of the termexpand is not only appropriate, but
the courts are guided by the plain neaning of
wor ds?

MR, HAMBLIN: And you could | ook up a
definition, yes.

M5. CHURNEY: And under the plain
meani ng of the word expand, as set forth in that
Sheppard Mullin nmenmo that you just referenced, and
as defined by Webster, this project, with an
increase in size of a footprint from9.61 acres to
14 acres coul d be considered an expansi on
correct?

MR HAMBLIN: If you | ook at acreage,
yes.

M5. CHURNEY: And referring to page 3-33
of your testinony you state expansion at the tine
the I and use plan was adopted referred to an in-
kind addition. Do you see that?

MR HAMBLI N:  No.

M5. HOLMES: Sorry, which page are you
on?

M5. CHURNEY: 3-33.
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MR. HAMBLIN: Can you identify the
par agr aph?

M5. CHURNEY: Yes, it's the second
par agraph there. First conpl ete paragraph.

MR HAMBLIN: Okay, this is the Sheppard
Mullin Richter, okay.

MS. CHURNEY: There's nothing in the
| and use plan that supports that conclusion, is
t here?

MR HAMBLIN: |'m not sure what you're
sayi ng.

M5. CHURNEY: The fact that expansion at
the tine the | and use plan was adopted referred to
an in-kind addition.

M5. HOLMES: 1'mgoing to have to -- I'm
not sure it's quite an objection, but perhaps it
woul d be appropriate to ask sonme questions about
the extent to which M. Hanblin relied upon this
letter.

This is a letter that was witten by an
attorney for the City, and it seens to ne that
counsel is asking himto testify as to what the
intent of the Gty was in drafting the letter.

MS. CHURNEY: No, --

M5. HOLMES: | don't mind questions
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about to the extent to which he relied upon a
letter, but I do have a concern about questions
asking himto discuss what was in the City's mnd
when they wote the letter, or what the City's
intent was in drafting the letter

M5. CHURNEY: No, |'mnot asking him
that. It appears to ne, based on the fact that
he's quoted verbatimlarge sections of this neno,
that he's adopting it as his own testinony. |If
I"mincorrect in that assunption, please let ne
know. And if that's the case, then I think I am
entitled to explore with himwhat the basis of
that --

MR HAMBLIN. Let nme add that this
guestion has conme up. The Gty and CEC and even
t he applicant had discussions on this. This was
started back at the PSA hearing. And this
concluding information fromthe Gty was what
staff ended up conming forward with and presented
in the FSA

MS. CHURNEY: kay, | don't think that
answers my question. Just going back to the
guestion, there's nothing that you know of in the
| and use plan that supports --

MR HAMBLIN: Ckay, you're talking the
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Coastal Land Use plan, okay?

MS. CHURNEY: Yes.

MR HAMBLIN: Ckay. That supports
expansi on?

M5. CHURNEY: Supports this definition
of expansion --

MR, HAMBLIN: That was provided by
Sheppard Mullin and Richter? That, | don't know.
I'd have to refer to Sheppard Miullin and Richter

M5. CHURNEY: And if you could refer to
page, the sane page, down towards the bottom of
t he page.

MR, HAMBLIN: Ckay, this is the | ast
par agr aph?

M5. CHURNEY: Let ne get the exact
location. I'msorry, first go back to the
par agraph we were in.

MR, HAMBLIN:  Ckay.

M5. CHURNEY: And the next, the third
sentence: Expansion did not nmean a reduction in
square footage, height or mass, nor did it refer
to reduction in the onsite area used for energy
devel opnent. Do you see that?

MR HAMBLIN: Correct.

M5. CHURNEY: And | guess | should be
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asking this prelimnary question. Are you
adopting that as your testinony here?

MR HAMBLIN: That we're not increasing
t he nunber of units, yes. That the expansion that
Sheppard Mullin R chter and Hanpton has descri bed
| can support.

M5. CHURNEY: But that is not what is
actually going to happen here, would you agree
with that? For exanple, there will be an increase
in the footprint.

MR HAMBLIN: That was expl ai ned
earlier, yes, 9 to 14 acres.

M5. CHURNEY: kay. And finally, down
at the bottom of page 3-33, it's the fourth
paragraph in the last -- the fourth sentence in
the | ast paragraph, you state that interpreting
the term expansion to include an increase in
generating capacity without a corollary increase
i n physical proportions of the facility and an
i ncrease in physical inpacts is inconsistent with
the manner in which the termis used through the
CLUP, do you see that?

MR HAMBLIN: Correct.

MS. CHURNEY: This suggests, does it

not, that an increase in generating capacity
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coupled with an increase in physical proportions
and inmpacts could be interpreted to be an
expansion as that termis used in the CLUP in
general plan, is that correct?

MR HAMBLIN. | think that could be one
way. Also if we |ook at what's being denoli shed,
that's another part of the equation

M5. CHURNEY: kay, thank you. | have
no further questions.

HEARI NG OFFI CER FAY: (Ckay. Any
redirect, Ms. Hol mes?

M5. HOLMES: A couple of questions.

REDI RECT EXAM NATI ON
BY M5. HOLMES:
Q First of all, just on that |ast point.
VWhen you | ooked at whether or not the project was
an expansion, first of all did you |look at things
other than sinply the size of the footprint?

MR, HAMBLI N:  Yes.

M5. HOLMES: And woul d you consider the
denolition of the tanks an appropriate thing to
consi der in making that eval uation?

MR HAMBLI N:  Yes.

M5. HOLMES: Wth respect to severa

guestions that were asked of you by the Gty with
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respect to the bridge and the bike path, were
those el enents of the project described in the
AFC?

MR, HAMBLI N:  Yes.

M5. HOLMES: And did staff sinply assune
that those project elenments were part of the
project and didn't need a condition of
certification --

MR, HAMBLI N:  Yes.

M5. HOLMES: -- as a result? Thank you.
Lastly, if the Den Dul k and the Col enman Par k
property were not dedicated to the City, but were
provided -- but there was other |and provided
pursuant to land-2, in your opinion wuld there
still be a public benefit?

MR, HAMBLI N:  Yes.

M5. HOLMES: Thank you. No further
guesti ons.

HEARI NG OFFI CER FAY: Any foll ow up
wi thin the scope? Yes.

RECROSS- EXAM NATI ON
BY MR, SCHULTZ:
Q As a follow up to your question, if, in
fact, there is an elenent of a project in the AFC

in this case the dedication of land, but it
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doesn't make it into any conditions of
certification, would the applicant be required to
dedi cate that |and to whoever the person was
listed in the AFC?

M5. HOLMES: | think that's a question
that calls for sonething of a I egal conclusion
It is sonething that has come up, | know, in
conpliance matters on ot her cases, the extent to
whi ch project elenments that are described in the
AFC are required or becone part of the
Conmi ssion' s deci si on.

| don't knowif that's sonething that
the Conmttee wants parties to address in briefs.
| mean it gets fairly conplicated, as |I'msure
Chai rman Keese is aware as a result of sone --

HEARI NG OFFI CER FAY: Yeah, | think that

woul d be good to address in the briefs. And

al so have a question of M. Chia, who -- are you
still there, M. Chia?

MR CH A I'mstill here.

HEARI NG OFFI CER FAY: You're still here.

How patient. But first, before we get to that, --
MR, SCHULTZ: It's an objection to ny
guestion, so | was just wondering if you're

sustai ning that objection or you're going to allow
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himto answer.

HEARI NG OFFI CER FAY: Well, yes, that's
sustained. But | think Ms. Hol nes' recomendati on
is well taken, that the parties address this in
their briefs as to what --

MR, SCHULTZ: |'m sure you understand in
our issue there is quite a fewitens that have
been listed in the project description or the AFC
that is not making it into the conditions of
certification.

HEARI NG OFFI CER FAY: Al right. Any

other follow up, then, within the scope of staff's

redirect?
| see no indication, okay. | have first
a question for M. -- well, for the panel
EXAM NATI ON

BY HEARI NG OFFI CER FAY:

Q Are either of you famliar with any of
the options proposed for the aquatic filter
barrier, sometines called the gunderboom that
i nvol ves dock facilities adjacent to the harbor?

MR HAMBLI N:  Yes.
HEARI NG OFFI CER FAY: Yes.
MR HAMBLIN: | say that very lowy

her e.
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HEARI NG OFFI CER FAY: Al right.

(Laughter.)

HEARI NG OFFI CER FAY: Well, in the
general sense, would one of the options that
i ncl udes additional dock space be consistent with
at least policy LU-19 that tal ks about
refurbi shing the area around the seawater intake
structure consistent with a fishing village inage,
et cetera?

MR HAMBLIN. |'mnot sure what the
guestion is.

HEARI NG OFFI CER FAY: Wul d addi ng dock
space - -

MR, HAMBLIN: Serve as a public benefit?

HEARI NG OFFI CER FAY: Yes, in the
concept, in the GCty's goal towards enhancing the
fishing vill age i mage

MR HAMBLI N:  Yes.

HEARI NG OFFI CER FAY: (Okay, and if under
t he dock space was hangi ng an aquatic barrier that
woul d still be consistent?

MR HAMBLIN. It could serve a dua
pur pose.

HEARI NG OFFI CER FAY: (Okay. Thank you.

And then 1'd like to get back to M. Chia, if
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you're still there?

MR CH A:  Yes.

HEARI NG OFFI CER FAY: Question. Has the
Coastal Commi ssion reviewed this question of the
dedi cation of these various coastal access
properties that have been di scussed today, and do
you have a conment or opinion to make on how t hat
shoul d be phrased in the conditions of
certification?

MR CH A: W have net at staff |evel,
di scussed the condition of certification, | guess
it would be 2 in this case

We are concerned that -- I'msorry, that
reverberation is kind of distracting -- we are
concerned that the discussion of the FSA descri bes
that the onsite inprovenents could serve as a
public use, which could be used to address the
applicant's public use requirenent.

However, on page 3-45 of the FSA staff
goes on by saying that, quote, "the public use
| and requirenent under the Warren Al qui st Act
potentially permts | and dedication outside of the
desi gnated coastal zone for this project.”

And that woul d appear inconsistent with

the intent of section 25529 whereby a facility
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| ocated in the coastal zone should be required to
acquire and dedicate land in the general vicinity
of the project.

So we would recommend that the condition
be worded so as to require dedication or
acquisition of land within the coastal zone,
preferably within the City of Mrro Bay.

And | realize that is likely the intent
of Duke in trying to satisfy that section. But we
feel that it should be explicit in this case of a
very inportant project.

Al so, another, what | just quoted
earlier on page 3-38 of the FSA, states that a
portion of the property contained in area known as
Col eman Park which potentially with onsite
i nprovenent. And ny question is will Duke be
required to actually inprove Col eman Park. |Is
that, in itself, a separate requirenent in order
to satisfy section 255297

HEARI NG OFFI CER FAY: And is that a
guestion, or do you have an opinion to give us on
t hat ?

MR CH A: Al the |and dedications that
have been referenced in the lease with the Cty,

as well as any dedications that have been proposed
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in the AFC, and referenced in the FSA, the Col eman
Par k dedi cation, the Den Dul k dedication, we would
consi der those as a whole in assessing the
project's consistency with the Coastal Act with
respect to public access and recreation policies,
as well as the other conditions of certification

And as a whole, yes, at a staff level we
woul d recommend to the Conmi ssion that those
dedi cations or acquisitions will satisfy the
coastal access and recreation policies of the
Coastal Act.

HEARI NG OFFI CER FAY: So, at |east at
the staff level, specifically the Col eman Park and
the Den Dul k property do satisfy those coasta
access goals, is that correct?

MR CHIA | don't knowif | can single
out just those two properties. | would probably
have to further confer with staff once a formal
proposal to satisfy section 25529 has been made.

In previous statenents we've nade we've
identified other properties that are proposed to
be dedicated to the Gty, | believe along the
wharf. | can't recall exactly what other
properties, but we've identified themas a whol e,

col l ectively.
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HEARI NG OFFI CER FAY: Al right. Thank
you. Are there any other comments that you'd |like
to give us at this tine?

MR CH A: Yes, | have a few other
comments. Wth respect to dune inpacts due to
construction of the access road we feel at this
time that it's alittle bit premature to nmake any
findi ngs of consistency, particularly section
30240A of the Coastal Act, which states that
surroundi ng the sensitive areas shall be protected
agai nst any significant disruptions of habitat
val ues, and only uses dependent on those resources
shall be allowed within those areas.

Nurmber one, we still need to nmake a
finding, or at least would like a finding that
that access road is actually dependent on those
resources to the extent it inpacts environnentally
sensitive habitat areas.

Secondl y, we understand that Duke is
currently in discussions with the U S. Fish and
Wldlife Service regarding the bridge over Mrro
Creek, and whether that bridge should remain
tenporary or pernmanent.

We understand that in Duke's nost recent

bi ol ogi cal assessnment filing it states that Duke
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is unable to accomvodate, | guess, the request of
the Fish and Wldlife Service.

W' re concerned that until that issue is
resolved, or if that bridge is tenporary, for
exanpl e, to what extent can those dune inpacts be
mnimzed or elimnated all together with a
reconfiguration of that road to acconmpdate its
t enporary nature.

And secondly, for the record, in that
bi ol ogi cal assessnment finding Duke identifies or
states that it is because the Coastal Conm ssion
consi ders the pedestrian bicycle use of the Mrro
Creek bridge an inportant part of the project's
coastal access requirenents that Duke is unable to
consi der the bridge as a tenporary one.

And we have not formally or informally
wei ghed in on the pernmanence of inpernanence of
that bridge, and I would question Duke's citation
of us in that assessnent.

Anot her coment. In response to one of
our coments in the PSA we requested that,
believe in land-2 or with respect to any
dedication to satisfy that section 25529 that it
be worded to protect any sensitive species or

habi t ats.
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CEC responded that they don't have the
authority to restrict public access in order to
nmeet the intent and | anguage of that section. W
feel that restricting public use to protect
sensitive resources and to allow for public access
are not inconpatible activities.

This section does allowthe CEC to
restrict public use for security and public safety
reasons. And we feel that protection of sensitive
habi tats and species is also an appropriate
factor.

And then finally on |l and-4, the protoco
in order to inplenment that condition is a bit
confusing, or at |least we don't find the
connection between it and the actual condition
requi renent.

We feel that the applicant should first,
prior to closing any accessways greater than 24
hours, the applicant should first consult with the
CPM the Gty and the Executive Director of the
Coastal Conmi ssion to determ ne whether, nunber
one, the closure is even necessary.

If so, we request that the applicant
post notices describing the potential |ength of

the closure, the nearest alternative accessways,
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contact information, et cetera.

And those are nmy comments. Thank you
very nuch.

HEARI NG OFFI CER FAY: (kay, and thank
you, M. Chia. Any questions of M. Chia from any
of the parties?

M5. CHURNEY: | don't have any questions
of M. Chia, but I do have one foll ow up question
after your line of questioning regarding the
gunderboom if | m ght.

HEARI NG OFFI CER FAY: Well, before we
get into that, | just want to note that we have 14
mnutes left, and | don't want to make the Gty
feel like they need to be jammed tonight. Does it
work for you to return tonorrow?

MR ELIE: W prefer that.

HEARI NG OFFI CER FAY: (Ckay.

MR ELIE: W prefer to start with M.
Schultz at 9:00.

HEARI NG OFFI CER FAY: Ms. Churney, if
you can keep your question brief --

MS. CHURNEY: Yes, very quickly.

HEARI NG OFFI CER FAY: -- M. Schwartz
go.

/1
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RECROSS- EXAM NATI ON
BY M5. CHURNEY:

Q M. Hanblin, M. Fay asked you a series
of questions regarding the use of the gunderboom
and how that m ght provide an opportunity to neet
the public use requirenent, | believe; and you
r esponded.

Wbul d the use of dry cooling, and
therefore the freeing up of the area on the wharf
currently occupied by the intake structure al so
provi de an opportunity for neeting that public use
requi renent ?

M5. HOLMES: |1'mgoing to object. That
guestion is not about a gunderboom

M5. CHURNEY: Well, it is. It's --

HEARI NG OFFI CER FAY:  Sust ai ned.

M5. CHURNEY: Also it's -- well, no, but

it's --
HEARI NG OFFI CER FAY:  Sust ai ned.
M5. CHURNEY: -- also dealing with --
HEARI NG OFFI CER FAY: My question, the
gunderboomwas really incidental. It was about

t he dock aspect of the gunderboom proposal, and
not filter, per se. So |I'mgoing to sustain that

obj ecti on.
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M5. CHURNEY: Well, that's what this
qguestion is about, the dock, the space occupied on
the dock by the intake structure.

HEARI NG OFFI CER FAY: Al right,
rephrase it. Wat --

M5. CHURNEY: |If the option were
sel ected, rather than gunderboom a dry cooling
option were selected, and therefore there was no
| onger a need for the intake structure on the
wharf, would a dedication by Duke of that space
al so nmeet the sane requirements of public use?

MR HAMBLIN. |'d have to think about
it. 1 can't respond at this tine.

M5. CHURNEY: What further information
woul d you need to respond?

MR HAMBLIN: | don't know exactly what
you're -- if you could wite it out and just
submt it tome, | think I would prefer to have it
inwiting. I'mnot clear as to essentially, we
weren't going to tal k about cooling till next
week. This may be a question which | can add to
that list of other questions that are com ng up

And | al so want to maintain consistency
in that other fol ks have attenpted to provide or

to direct cooling questions to nme, and |'ve said

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

341
no. W're going to do it next week.

MS. CHURNEY: | --

MR HAMBLIN. M. Hearing Oficer, I
woul d prefer to do it that way. But | wll
respond if --

HEARI NG OFFI CER FAY: Well, see, it's a
pretty open hypothetical, | suppose --

MR HAMBLIN: If that's --

HEARI NG OFFI CER FAY: |If that space was
dedi cated for sonething other than water intake,
wi th that assunption can you respond?

MR HAMBLIN. Sounds |ike the dock
probably could go there, another fishing outlet, I
don't know. Are we talking tearing the building
down?

M5. CHURNEY: Yes, renoval of the
bui | di ng.

MR HAMBLIN: Okay. How deep is the
water there? 1Is there, is there able to get a
deep fish or charter boat in operation there?

M5. CHURNEY: Boats are able to pull up
there.

MR, HAMBLIN: Okay, but are they charter
boats or sonething --

M5. CHURNEY: Yes.
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MR HAMBLIN: I'mtrying to get a grasp
of this area.

M5. CHURNEY: It's right next to a
charter boat area.

MR HAMBLIN: Ckay, it isn't the Gty's
hopi ng to put a dock, some sort of boardwal k al ong
there? So how would this affect that? Wuldn't
the Gty want that? And --

HEARI NG OFFI CER FAY: kay, |'msorry,
Ms. Churney, --

(Parties speaking sinultaneously.)

HEARI NG OFFI CER FAY: This is a col |l oquy
that 1'mnot going to entertain. It's a pretty
wi de open hypothetical. | think you got an answer
that at |east goes to the --

MR, HAMBLIN: Potentially there could be
somet hing there other than what is there.

MS. CHURNEY: Thank you. And | take it,
too, Hearing Oficer Fay, that this can be
revisited during that phase of these proceedings.

HEARI NG OFFI CER FAY: Yeah, cooling
alternatives -- yes.

MS. CHURNEY: Thank you.

HEARI NG OFFI CER FAY: -- will be

addressed at that tine.
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M5. CHURNEY: Thank you.

HEARI NG OFFI CER FAY: Al right, any
last mnute itens before we adjourn for this
eveni ng?

M. Ellison

MR ELLISON: Yes, M. Fay, | do have
one follow up question for staff. And it goes to
t he question that was di scussed with M. Chia that
the tenporary versus pernmanent bridge

And prior to asking the question | do
want to nake a clarifying statenent since this has
been di scussed already on the record, | didn't
think this would cone up until biology. But I
think it's inportant, since it has cone up on the
record, to clarify Duke's position on this issue.
And then | did want to ask one question of staff
regardi ng that.

The clarification is this. It is the
case, as M. Chia represented, that Duke has
subm tted a biol ogical assessnent to the U S Fish
and Wldlife Service which | eaves open the
possibility of a tenporary bridge rather than a
per manent bri dge.

| want to first nmake clear that it is

Duke's desire and intention, and it remains
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central to this project description, to build a
permanent bridge. That is in our agreenent to
| ease, notwithstanding that it's a draft, it is in
the agreenent to lease with the Gty. And we are
exerci sing our best efforts to make that happen

However, the mitigation that we are
bei ng asked to provide for the bridge involves the
use of properties that are not Duke properties.
They are properties that are in the control of
either the Gty of Morro Bay or the Cty of
Cayucas and perhaps ot hers.

And for that reason Duke is not in
control necessarily of -- Duke cannot, w thout
other parties also agreeing, agree to the
mtigation that may be required in order to build
t he permanent bri dge.

And so what we have said is that we wll
exerci se our best efforts to get those other
parties to satisfy the biol ogy agencies for
what ever mitigation requirenments they have. That
remai ns our intention. W are confident that we
can achi eve that.

But in the unlikely event that that is
not achi evabl e for reasons beyond Duke's control

we have put in the biol ogical assessnment the
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RECROSS- EXAM NATI ON
BY MR, ELLI SON:
Q Wth that clarification, then, let ne
ask you, M. Hanblin, if there were to be, as a

result of biology requirenents or any other

345

reason, a tenporary bridge rather than a permanent

bri dge, would that change any of your concl usions

regardi ng conpliance of the project with al
applicable LORS or the significance of inpacts?

MR HAMBLIN: |I'mthinking this out,
now. No. It would enhance the package,
obviously, if it was public use |and, sonething
public service. But, no.

MR, ELLI SON:  Ckay.

HEARI NG OFFI CER FAY: Any ot her | ast
m nut e questions, then, before we adjourn?

MR, SCHULTZ: | woul d object on that
| ast question because it was beyond the scope of
redirect, and was al so prefaced by testinony by

M. Ellison

of

I'd like the ability to reexam ne staff

on that one issue, because | could go through now

with the entire FSA and point out probably at
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least 30 different terns that he nmentions in his
FSA the inportance of, the bicycle paths and
bri dge.

And so now, with five mnutes to go
t hrough that, so we're kind of by surprise brought
up this issue of whether it's now a tenporary
bridge. And | would like the ability to cross-
exam ne on that and go through the entire FSA

HEARI NG OFFI CER FAY: (Okay, let's go off
the record.

(OFf the record.)

HEARI NG OFFI CER FAY: Wul d you repeat
what you just said in terns of if a tenporary
bri dge was proposed by Duke?

M5. HOLMES: Right. Notw thstanding M.
Hanblin's testinony about the hypothetica
situation, | would point out that in the event
that that hypothetical situation were to becone
real, that is if Duke were to propose a tenporary
bridge rather than a permanent bridge, staff would
certainly recomend that the Comm ssion require an
anendnment be filed, as we do in any other project
when maj or changes are nade

That anmendnent, in turn, would be

anal yzed by staff for conpliance with LORS and
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potential significant inpacts. And if it were
necessary, testinmony would be provided.

It's the same process we woul d go
t hrough for any other project anmendnent.

MR, ELLISON: Let ne clarify sonething
which | thought | had clarified earlier, but
apparently did not convey clearly enough

Duke is not proposing a tenporary
bridge. Duke is not changing its project
description. The prospect of a tenmporary bridge
is potentially being inposed on Duke as a
condition to satisfy the biol ogy agencies.

As an alternative way of satisfying the
bi ol ogy agencies. W are being told you either do
somet hi ng whi ch Duke, by itself, cannot agree to,
that requires the agreenment of other parties. O
a tenporary bridge by the biol ogy agenci es.

It is conmon in this process for
projects to be changed by the Comm ssion Staff or
by ot her agenci es wi thout an amendnent by the
applicant being filed. And | can give you a |ot
of exanples in this proceeding, even on this topic
area, of where the project is being changed by
condi tions of certification.

That is the point of this process. The
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only reason for ny question to M. Hanblin was to
say that if that occurs in biology, which we've
not heard yet, if a new condition is introduced by
someone ot her than Duke, we're not going to
propose a tenporary bridge, but if it is inposed
upon us as a condition of certification, |I wanted
M. Hanblin's opinion as to whether that created a
| and use probl em

And his opinion was that his conclusions
woul d not change. That's the only reason for ny
guesti on.

MR, SCHULTZ: For the record for the
City, we disagree entirely in the characterization
of it being inmposed by the Fish and Wldlife.
That's not the case fromthe City's standpoint.
And there is way to mitigate this project and
all ow for a permanent bridge.

HEARI NG OFFI CER FAY: Thank you, M.
Schultz. W have your conment. W can, if we
must, revisit this when we get into terrestria
bi ol ogy, which is really the Iinchpin regarding
the bridge. And it's nuch nore of a question in
that area than a | and use question

Any final comments before we adjourn

toni ght ?
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M5. HOLMES: |Is M. Hanblin dismssed or
not ?

MR, ELIE: The testinony on the record
is a permanent bridge, that's what we have under
oath today from Duke's witness. |It's a pernanent
bridge. |In fact, that was one of the benefits he
poi nted out that wasn't in M. Schultz' list.

So, having said that --

HEARI NG OFFI CER FAY: Do you have
guestions tonorrow for M. Hanblin?

MR ELIE: | don't --

HEARI NG OFFI CER FAY: M. Hanblin, thank
you, you are di sm ssed.

MR HAMBLIN: So | can go back to
Sacr anent o.

HEARI NG OFFI CER FAY: You're both
di sm ssed, Ms. Wal ker, as well.

MR, HAMBLIN:  Thank you.

PRESI DI NG MEMBER KEESE: M. Fay, | know
you indicated that you were happy to let the City
of f the hook tonight. And rather than having them
go briefly. | amsort of going to concur that we
have to do that.

I was hoping, for the purpose of

schedul i ng from now on, that we coul d have
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finished this itemquite quickly. So, we'll start
with it in the nmorning. W' Il see how quickly we
can go.

Qovi ously we' ve reached our deadline of
what we can possi bly do today.

HEARI NG OFFI CER FAY: Al right. W are
adj ourned until tomorrow norning at 9:00.

(Whereupon, at 6:04 p.m, the hearing

was adj ourned, to reconvene at 9:00

a.m, Wednesday, March 13, 2002, at this

same | ocation.)

--00o0- -
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